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CASES ON EQUITY JURISDICTION. 



CHAPTER I. 
BILLS TO PERPETUATE TESTIMONY. 



LORD DURSLEY v. FITZHARDINGE BERKELEY. 

Before Loed Eldon, C., July 7 and 9, I80L 

[Reported in 6 Vesey, 251.]' 

The bill, filed by four infant sons of Earl Berkeley against his t-^o 
other infant sons, and against Admiral Berkeley and his infant son, stated 
that Earl Berkeley, under the will of Lord Berkeley of Stratton, is seised for 
life of estates in the county of Dorset, with remainders to his first and 
other sons in tail male ; remainder to Admiral Berkeley for life, and to 
his first and other sons in tail male ; remainder to the testator's right 
heirs. Earl Berkeley has six sons living : viz. the four infant plaintiffs 
and two infant defendants : the eldest, Lord Dursley, bom in 1 786 ; the 
second in 1788 ; the third in 1789; the fourth in 1795; the fifth in 
October, 1796 ; and the sixth in February, 1800. 

The bill proceeded to state pretences that the plaintiffs are not the 
lawful issue of the Earl and Countess of Berkeley ; alleging that they 
were not lawfully married until the 16th of May, 1796, after the birth 
of the plaintiffs, when the Earl was married to the Countess at Lambeth 
church by her maiden name of Mary Cole, spinster ; and charged that 
they were married on the 30th of March, 1785, at the parish church of 
Berkeley, in the county of Gloucester, by banns, which were published, 
and the ceremony performed, by tlie Reverend Augustus Thomas Hups- 
man, deceased, who was curate of that parish at the time of the publication 
of banns, and vicar of the parish at the time of the marriage. The sec- 
ond maniage was solemnized only as an act of caution and prudence in 
respect to any children that might be afterwards born, the first mar- 
riage having been a considerable time concealed at the request of the 
Earl, and there being great reason, at the time the said marriage was 
made public and the second marriage had, to apprehend that the reg- 
istry of the first marriage had been lost, and that a difficulty might 
occur in proving such marriage satisfactorily ; particularly, as Huf)sman 
was dead, and the person who officiated as clerk at the ceremony, and 
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who was one of the subscribing witnesses to the marriage, was also dead, 
or not to be found ; but which registry and the entry of the publication 
of banns have lately been found ; and as evidence the plaintiffs charge 
that the Earl, being desirous that the marriage should be kept secret 
for some time, consulted Hupsman as to the best manner of celebrating 
it so as that it should not be known to his friends. Hupsman recom- 
mended him to be married at the parish church of Berkeley by banns ; 
which were accordingly published, and the marriage had in the presence 
of William Tudor and Richard Browne ; and the entry was duly made 
of the publication and the due registry of the marriage, signed by the 
parties and the witnesses. The bill farther charged that Hupsman 
several times afterwards, and prior to the birth of the plaintiff, Lord 
Durslej^ informed several persons of the marriage ; and manj- persons 
in the neighborhood believed it ; and the Countess herself soon after- 
wards mentioned it to the Earl in the presence of others ; and he did 
not contradict her. The praj^er of the bill was that the testimony might 
be perpetuated. 

To this bill the defendants Admiral Berkelej' and his son put in a de- 
mun-er, stating that the plaintiffs have not by their bill made a case 
to. entitle them to have their witnesses examined, and their testimony 
perpetuated against the defendants ; that it appears by the bill that the 
two other defendants are the natural and lawful sons, born in lawful 
wedlock, and that they are tenants in tail male ; and the limitations to 
Admiral Berkelej' and his first and other sons in tail male are posterior 
to the estates in tail male given to the other defendants, and therefore 
these defendants are not necessary parties to the bill, nor ought to have 
been made defendants ; and the putting them to answer the bill and to 
be parties to the examination of the witnesses tends to create expense 
upon the part of the defendants. 

The other defendants waited the result of this demurrer. 

Mr. Richards and Mr. Hollist for the demurrer. There are now parties 
upon the record, who are tenants in tail in remainder anterior to anj' 
interest in Admiral Berkeley and his son. How the plaintiffs can sustain 
the bill against those parties is not now the question ; but these defend- 
ants, who have demurred, are not bound to answer; nor are the plain- 
tiffs entitled to perpetuate testimonj' against them. The habit of this 
Court is not to bring before it, in any discussion as to real estate, any 
person standing in interest behind a clear tenant in tail. In selling an 
estate for the payment of debts, the familiar practice is not to call upon 
any person, as a defendant, who is posterior to an actual tenant in tail in 
existence ; upon the principle that formerly the tenant in tail had to a 
certain extent and in certain cases the absolute interest in Inm, and 
now has such an interest as this Court considers capable of being made 
absolute. He is always treated as having the whole and complete in- 
terest ; and though he is onlj' an infant, whose acts will not bind him, 
and this Court does not require that the infant should have a Privy Sea' 
for the purpose of suffering a recovery, yet it will act upon the esta* 
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of the infant tenant in tail as if lie was an adult tenant in fee ; directing 
a sale, &c. This sort of case cannot be distinguished from that of a bill 
for paj-ment of debts and other familiar cases, but must be governed by 
the same principle. In the one case as well as the other, all the interest 
is before the Court when the tenant in tail is before the Court. Sup- 
pose Lord Berkeley was tenant for life, with remainder to his eldest son in 
fee, and the bill was filed bj' the eldest son against Admiral Berkelej', 
who, if the eldest son was not legitimate, would be the heir : the bill 
could not be maintained ; for clearlj- the defendant would have no inter- 
est : the law not considering such a possibility. There is no case upon 
this point, though there are some bearing an analogy to it. In Mitford,^ 
cases are put, in which the plaintiffs had no certain interest. In this 
instance, the defendants, in the contemplation of the Court, have only 
an expectancy and possibility, which the Court will not acknowledge. 
In the case of the next of kin of a lunatic thej' are alwaj's considered 
as having more than merelj' an expectancy ; for the Court calls upon 
them, in the application of the personal property, to object or consent. 
Thej- have therefore an inchoate interest ; and j-et they have no right 
to file a bill, having only that sort of expectancj' of which the law can- 
not lay hold. These defendants are in the same condition. There is a 
distinction between a bill to examine witnesses de bene esse and this 
bill : the former is generallj' brought bj' a person out of possession, and 
having witnesses infirm or aged, or a single witness, and in aid of his 
trial at law. This sort of bill is directly the contrarj' : a bill brought 
bj- a person in possession, having no opportunit}' to examine his wit- 
nesses at law, the party meaning in future to resist. Philips v. Carew,^ 
though in appearance a bill to perpetuate testimony, was in fact a bill 
to examine de bene esse. In opposition to this are Parry v. Rogers,^ 
and a dictum bj' Lord Hardwicke in Brandl3'n v. OvA.* Shirle}' v. Earl 
Ferrers ° was also a case of examination de bene esse ; and bj- a man- 
uscript note it appears that the order was made upon the defendant's 
refusing to go to issue in the manner proposed ; and upon that Lord 
Camden refused a similar application upon an affidavit that the witness 
was sixtj'-three and impaired in his health, Maj' 8th, 1769. In The 
Duke of Dorset v. Girdler,' respecting a right of fisher}', it was held 
that the plaintiff was entitled to examine his witnesses, as he was 
in possession, and there was no disturbance. These cases really do 
not apply to the subject. In Smith v. The Attorney General,' before 
Lord Bathurst, assisted by Lords Chief Justice De Grey and Chief 
Baron Skynner, it was laid down that anj' person having a real interest 
in rcA'ersion or remainder may file such a bill ; and the Lord Chancellor 
referred to something of the same kind laid down by Lord Hardwicke. 
In Lord Suffolk v, Green,^ which is similar to the case of a person not 

1 Mitf. 138. ^ 1 P- Wms. 116. s i Vern. 441. 

4 1 Atk. 571. ' 3 P. Wms. 77. " Prec. Cli. 531. 

7 In Chancery, 1777. [A report of this case, taken from the note-books of Sir Sam- 
uel Romilly, has recently been published. See Romilly's Notes of Cases, 54. — Ed.] 

8 1 Atk. 450. 
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disturbed, but liable to be disturbed, Lord, Hardwicfce said, thougli it 
is not noticed in the report, that he did not know in what case a 
party has net a right to perpetuate testimon}' ; but that he must have 
a right, present or future. The position laid down in that waj^ is not 
supported bj^ decision ;. and is much too large. There are but two/ 
cases on the subject : Tyrell v. Co,' and Seabourn v. Chilston, or Sey- 
bourne v. Clifton.'' The former is rather against this demurrer. The 
defendant to such a bill might have demur-red ; unless it was alleged 
that the marriage had actually taken place. The other ease appears in 
the Eegister's Book" by the name of Seabourne v. Clifton. It apr 
pears from the Register's Book that the bill was filed by the son and 
heir of Seabourne against a purchaser under a forged deed. Mr. Justice 
Archer was desired by the Lord Keeper to talk to the judges upon it ; 
and in 1670 the bill was dismissed upon the plaintiflF's motion, with 40s. 
costs: the defendant's counsel stating that she had taken advantage 
of a slip to put in a demurrer. It is easy, therefore, to conjecture what 
was the opinion of the judges. The bill might have been amended. 

Upon the second point, a bill of foreclosure is, never filed against any 
one except the tenant for life and the first tenant in tail. Reynoldson v. 
Perkins.^ The depositions taken in one cause may be read in another, 
upon the same question, against parties claiming under the same title. 
Terwit v. Gresham ; ° The Corporation of London v. Perkins ; ° NevU v. 
Johnson ; ' Earl of Bath v. Bathersea.^ 

All these parties are equalty purchasers under the same will. It is 
verj' extraordinary that this bill should not have been filed till after the 
d^ath of Hupsman. There is no allegation that Tudor is aged or infirm. 

Mr. Mansfield, Mr. Romilly, and Mr. Stanley, in support of the bill. 
It is perfectly established that this bill lies for every person having a 
legal right which he cannot bring into immediate discussion, however 
it arises. It is so described in Mitford,° and the instance of a person 
in possession without disturbance is put onl}^ as one case, to illustrate 
the general doctrine ; and in a subsequent part '" it is stated that a der 
murrer to this bill will seldom hold, excepting where the subject can 
be immediately investigated at law. In the onlj'' two cases mentioned 
as applicable, there was an immediate right, though not immediatelj'' 
vested. Seabourne v. Clifton is the onl3' case in which it is said such a 
bill could not be supported upon a reversion ; but the nature of the case 
shows no bill could be supported. First, the plaintiflf was a volunteer ; 
2nd, the defendant was a purchaser under a forged deed which he be- 
lieved good. That ground appearing on the bill was sufficient to pre- 
vent equity from giving any relief or aid against him. The other cases 
cited have no application. The decisions in these cases are considered 
as decisions against the estate, to which the party succeeds with all the 

1 1 Roll. Ab. 383. 2 Nels. 125; cited 2 Vern. 159; 1 Eq. Ca. Ab. 354. 

3 Reg. B. 1669; B. Fol. 520, 1670 ; B. Fol. 499. . * Amb. 564. 

5 1 Ch. Cas. 73. « 4 Bro. P. C. 157. ' 2 Vern. 447. 

8 5 Mod. 9. » Mitf. 51. 1° Mitf. 131. 
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obligations put upon it by this Court. The Corporation of London v. 
Perkins was upon tolls ; as to which reputation is evidence. In Smith 
V. The Attorney General this point was treated as perfectly clear, and 
it was expressly stated ttat a bill by a plaintiff in such a situation will 
lie. Chief Baron Skj'nner sa3'S it is not necessary that the parties 
should have a present interest ; that it is more likely to be future ; 
certain, though future. Lord Chief Justice De Grey says there are 
cases in which there is a present right, but not possession, as a remain- 
der upon an estate for life in possession, and contingent, executory 
interests, which are rights in property, though not in possession. 
That case proceeded upon the want of interest present or future. The 
cases of bills to examine witnesses de bene esse proceed exactly upon the 
same gi'ound i for the plaintiff cannot, on account of the circumstances, 
have the benefit of that testimony immediately at law. The principle 
is the same. There is an immediate interest which cannot be immedi- 
ately tried at law. 

Upon the circumstances of this case the second marriage itself nat- 
urally excites doubts as to any prior marriage. There is a clear vested 
interest in the plaintiffs. They cannot bring the matter into immediate 
litigation, having no present interest. None of them are purchasers ; 
they are all volunteers under the same will. The object of the bill is 
merely to perpetuate testimony ; not to execute a trust, or for any other 
relief. It is much to be lamented that the difficulty of perpetuating 
testimony is so great, and that from the strictness of the law in rejecting 
hearsay evidence, admitted in the law of many countries, rights are lost 
by the death of witnesses. For such a bill, nothing more is necessary 
than that the plaintiff and defendant have an interest ; but no authoritj- 
requires that interest to be immediate and in possession. A contingent 
remainder I should have thought a sufficient interest in the plaintiff, but 
these are vested remainders. 

Next as to the remoteness of the interest of these defendants. Thej- 
complain that the evidence may be used against them, and yet that they 
are put in a situation to cross-examine. There is no decision that a 
bill of this sort will not lie against a party having a certain, though 
remote, interest. They have a clear interest, capable Of fine and con- 
veyance. In consequence of death thej' may be the only persons with 
whom the plaintiffs or their issue may have the contest. The ground is 
that there is a right which cannot immediately be brought into dispute. 
Parties having trusts to execute, &c.) certainly need not go farther than 
the first tenant in tail ; though I do not know that it has been decided 
that they may not, to meet the accident or death, and avoid bills of 
revivor. But the present subject of consideration is not what is to be 
done where the estate is to be acted upon. The inconvenience, mis- 
chief, and failure of justice are all on one side, if there are no means 
of presenting the testimony between persons having a right in an estate, 
and others having a future right, naturally leading to a contest. In 
such a bill as this the plaintiff' is bound to pay the costs. The evidence 
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taken against a first tenant in tail could not be used at law against a 
remote tenant ; and I should have thought it also clear in this Court, 
there being no privity between them, but clearlj' not at law ; and the 
only object of the bill is to preserve evidence to be used at law. All 
that has been decided is that it is not necessary to make more than the 
first tenant in tail parties. 2 Eq. Ca. Ab. 166, PI. 8. The ground is 
the inconvenience, upon which ;a positive rule has been established, that 
where the first tenant in tail is before the Court, no person more 
remote shall dispute that decree ; but that is only a positive rule of 
equity, — a very wise rule, from the great inconvenience, expense, and 
delaj', by making so many parties. That cannot apply where nothing 
is desired but to preserve evidence for a court of law, and it is impos- 
sible to draw any inference from the cases requiring relief. The prin- 
ciple of this bill is to guard against the inconvenience that may happen 
at some future time by the loss of the evidence, — an inconvenience much 
more hkelj' to happen with regard to a remote title. This very case 
was put by Lord Chief Justice De Grej-, who says perhaps such a bill 
may be filed by a person entitled in remainder in tail under a strict 
settlement, suspecting a person prior to him to have been born before 
marriage ; and he observes that the interest may never take efl!ect, as 
the estate tail maj^ continue for ever. No instance has been produced 
of a demurrer by a subsequent remainder-man because not made a party. 
In Mildmay v. Mildmay, a bill as to timber. Lord Redesdale was of 
opinion that all the remainder-men in esse should be made parties. 

Mr. Richards in reply. No instance is produced of perpetuating 
testimonj' against an interest behind a tenant in tail. It is no answer 
that the defendants are entitled to their costs ; and that practice itself 
shows that it is improper to bring any person but the first tenant in tail 
before the court. Where the court is called upon to execute a trust, 
the rule is general that if a defendant is not a necessary party he may 
demur. In Mildmay v. Mildmay the persons standing behind the tenant 
in tail did not object : secondl}', the question was as to cutting timber, and 
in whom was the property of the timber cut ; whether it ought not to be 
secured in court for the first tenant in tail attaining twenty-one, capable 
of alienating. If this devise had been to the use of trustees, in trust 
for Lord Berkeley for life, with remainder to his first and other sons in 
tail, remainder over, and the first son filed a bill, calling on the trustees 
to execute any prior trust, and then to convey, suggesting a doubt 
whether he was legitimate, and wishing to establish his right against 
the trustees, he must have made the next brother a party, having the 
question to Utigate with him. Can it be necessary to bring all the re- 
mainder-men before the Court? It may be so, for the purpose of acting 
upon the estate, sub modo ; but not in such a case as this, and where 
there are six other remainders in tail before these defendants can be 
introduced. Their interest is of no value whatsoever. It is very in- 
convenient, therefore, that they should be put to the expense of this 
suit. Lord Chief Justice De Grey, in the passage refen-ed to, expresses 
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that opinion with a degree of caution, and the case he puts is not of a 
tenant in tail after six others. Suppose the number greater ; it would 
be extremely harassing to hold that they may all be made parties merely 
because hereafter they are to have their costs, which is no sort of re- 
muneration. 

The Lord Chancellor. Before I decide this case, which is very singu- 
lar, I shall look into all the authorities cited ; not on account of the singu- 
larity of the case, but as to the general doctrine. No difHculty is alleged 
as to examining Tudor. In arguing this demurrer, the fact as to the 
first marriage must for the present be talien to be true. The question 
therefore is, whether, according to the rules of this Court the plaintiff has 
a right to perpetuate the testimony of that circumstance, taken for the 
present as a fact ? It is going beside the fact to examine the probability, 
or the reason of not bringing forward the alleged illegitimacy in the life 
of the clergyman, who, it is alleged, celebrated the marriage. The 
story does not hang very well together, as to the publication of banns 
'in the parish church, recommended hy him as the best mode of keeping 
the marriage secret. There might be a marriage de facto, and a colorable 
publication of banns ; and it might be convenient to him that the real 
circumstances by which he had contrived a marriage de facto should not 
come out. His greater or less degree of criminality, however, certainly 
cannot affect these children. I must also lay out of the question whether 
there could be a more convenient, just, or effectual mode of ascertaining 
the fact of the marriage at present, or whether it could be ascertained. 
The bill does not seek to ascertain it, but to preserve the means of duly 
trying the fact, when an opportunity shall arise of conveniently and use- 
fully trying it. This plaintiff comes, stating himself not to have the 
means, by any gift of property by his father, or otherwise, of trjing the 
question at present ; his father not having furnished those means by a 
conveyance or surrender of his estate. The question therefore is, 
whether a lenant in tail in remainder, without the means of provoking a 
trial at present, can file such a bill. It appears to me very difficult to 
conceive that he has not that right. The case of Smith v. The Attorney 
General went upon this : that the next of kin of the lunatic had no in- 
terest whatever in the property. Put the case as high as possible : that 
the lunatic is intestate ; that he is in the most hopeless state, — a moral 
and physical impossibility, though the law would not so regard it, that 
he should ever recover, even if he was in articvlo mortis, and the bUl 
was filed at that instant, — the plaintiff could not qualify himself as having 
any interest in the subject of the suit. The case of an heir apparent 
was very properly put by Lord Chief Justice De Grey in his most lum- 
inous judgment. Upon that occasion he said he never liked equity so 
well as when it was like law. The day before, I heard Lord Mansfield 
say he never liked law so well as when it was like equity, — remarkable 
sayings of those two great men which made a strong impression on my 
memory. Lord Chief Justice De Grey said that at law the heir appar- 
ent cannot have the writ de ventre inspiciendo in the life of his ancestor, 
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as for that purpose he must be verus hares. If the ancestor was in a 
fever, a delirium, having made no will, and it was not possible for him 
to recover, still the law would look upon him as mere heir apparent, 
having nothing but an expectation, which is diflerent from an expectancy 
in the legal sense, and as having no interest whatever upon that ground. 
In Smith v. The Attorney General it was held that the bill would not lie. 
It is not to be taken upon the single dictum of any of the learned judges 
who assisted upon that occasion, but the whole judgment went upon 
distinguishing between that expectation which the next of kin have in 
that case, and any sort of right which the law allows to be an interest. 
A contingent interest is not the less a present interest. It was not 
doubted in that judgment that a vested interest, though in possibility 
the least valuable that could be conceived, is yet of some value in con- 
sideration of law, and gives a right to preserve testimony. In the 
course of that cause cases were cited which go to this ; that though the 
next of kin could not file a bill, or the heir apparent in the case put, yet 
they might respectively enter into contracts with respect to their expec- ' 
tations and possibilities, the evidence upon which they might perpetuate. 
The law would frame an interest in respect of the contract, and with 
reference to that they would have a right to perpetuate testimony, though 
they could not qualify themselves as to any interest in the subject itself. 
It appears, therefore, that, unless there are grounds for entertaining 
doubt, with which at present I am not imjjressed, the plaintiff has a 
sufficient interest to support this bill, if these defendants are proper 
parties. As to that, independent of the intermediate estates tail, upon 
the principles I have already stated there can be no doubt, for their 
interest is exactly of the same species, though less valuable because 
posterior. Next, does the intervention of the other estates tail prevent 
their being proper defendants? If so, the converse must certainly be 
maintained ; for, if these estates tail intervening could prevent their 
being defendants, the consequence would follow, that, if these defendants 
contended, upon the strongest evidence of circumstances, that the elder 
children were illegitimate, and were able to represent this case, that the 
two youngest children were of very tender j'ears and of such puny con- 
stitutions that there was no moral probability that either of them would 
attain the age of twenty-one, it must be admitted, upon these prmciples, 
that these defendants could not, as plaintiffs, sustain a biU of this sort. 
That would not be very convenient to justice. I can conceive a power 
in a tenant in tail to say a remainder-man should not file such a bill. 
Suppose an eldest son illegitimate, and the father expressly devised to 
him in ^ail, leaving the reversion to descend ; and that he also had a 
son by marriage, and a dispute had arisen : the eldest insisting he was 
not illegitimate, and the younger that the first marriage was to his 
mother, and he, as reversioner, should file a bill to perpetuate testimony. 
I am not quite sure that, in such a case, the elder might not sa}' he, beino' 
in possession as tenant in tail, might suffer a recovery, and destroy the 
reversion, and therefore equity could not interfere. That might perhaps 
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be sustained by analogy to other cases : as where there was a tenant of 
a lease for lives to him and the heirs of his body, and the lease was 
renewed to him and his heirs ; according to the ordinary doctrine the 
equitable title would attach upon the legal estate, and upon a bill 
by a person entitled in remainder, for the purpose of attaching the 
equities of the old lease upon the new one, the Court said it was nugatory ; 
for by a deed he might bar them all, and say he did not choose the 
equities of the old lease should attach upon the new one. That might 
possibly apply to the ease I have ^ust put, and support a demurrer by 
the elder son to the bill of the younger, upon the ground that a recovery 
would bar him. 

But that is very different from this case ; for no one can at present bar 
the estate tail. The argument cannot vary from the number of estates 
taU. These defendants at the utmost can only contend that there are 
two remainder-men in tail, infants, neither of whom maj' ever be able 
to bar them. As to the consequence in point of convenience, I am much 
struck with the argument in support of the bill. Is it inconvenient to 
general justice or to these defendants that they should be parties ? First, 
the question imports all the persons to take an estate, all the interests 
making up the fee, and it is as necessary in the view of what general 
justice requires that the testimony should be perpetuated against these 
defendants as that they should perpetuate the non-existence of the 
plaintiff's title ; and with regard to the individuals it cannot be unjust 
to secure to these defendants the opportunity of cross-examining now 
to the extent in which there must be a cross-examination. They must 
decide for themselves as to the prudence of leaving the story with all 
the doubt that hangs about it, or of cross-examining ; but if it is fit to 
cross-examine, justice requires that the defendants who may be affected 
by the evidence (for it is admitted in the argument for the demurrer, 
that the evidence will bind them), should have the opportunity of decid- 
ing for themselves whether it is prudent, and whether thej' will now 
have the cross-examination. I express it thus, for it maj' be that now 
only they will have the opportunity. I agree to the answer to the ob- 
jection as to the costs. It is a sufficient ground for protecting a defend- 
ant from a suit, that he maj' be vexed by it, independent of anj' pecuniarj' 
consideration ; and if he can defend himself against the demand, it is 
not an answer that he will some time or other have his costs. 

In my present view of this case the demurrer must be overruled, unless 
I should alter that opinion upon looking at these cases. 

July 9. 
Lord Chancellor. I have looked through all the cases upon this 
subject, and I cannot find any case having a tendency to affect the 
opinion I intimated, except that case stated in Eq. Ca. Ab. and also in 
Vernon, under the name of Seaborne v. Clifton, which in both books 
stands thus : a bill by a person claiming a reversion to perpetuate tes- 
timony against a purchaser for valuable consideration. The books treat 
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the demurrer as having been allowed upon that ground, and in Vernon 
it is stated that the bill was dismissed, and the party lost the estate for 
want of examining the witnesses. I am much obliged to Mr. Hollist, 
who has furnished me with an extract from that case in the Register's 
Book, from which it appears that the case amounts to no decision at all. 
The son filed the bill upon this point : that his deed was genuine and 
the other forged. The causes of demurrer were : 1st, that this was a 
strange court to prove a forgery in ; 2nd, a purchase for valuable con- 
sideration. The judge presiding here gave no opinion, but desired Mr. 
Justice Archer to talk with the judges upon it. The result does not 
appear. Unquestionably the bill was not dismissed upon any of the 
grounds stated in the printed books, but under a suggestion that the 
defendant had taken advantage of a slip to put in a demurrer, leave was 
given to the plaintiff to' withdraw his bill on payment of very moderate 
costs. That is by no means an authoritj' that, if two persons are claim- 
ing a reversion where one only can be entitled to it, a bill to perpetuate 
testimony will not lie. Nor did it establish a principle which I think 
very difficult to maintain, that if one of them had sold his title to a third 
person, a bill to perpetuate testimonj^ could not be maintained, for such 
a bill calls for no discover}' from the defendant, but merelj' prays to 
secure that testimony which might be had at that time if the circum- 
stances called for it. If, therefore, that case had only this distinction of 
a purchase for valuable consideration, it would require a good deal of 
consideration before it should be disposed of, as turning upon a principle 
not applicable to this case. But taking that not to be an authority 
upon this case, and particularly not to be an authority upon the reasons 
given in the printed books, it seems to me that, independent of the cir- 
cumstance of there being four plaintiffs here and six tenants in tail, 
the whole reasoning in Smith v. The Attorney General goes to this point, 
that a remainder-man has a present interest, future in enjoj-ment, but 
as real in the contemplation of the law as if he was then seised in fee ; 
and as against another person having a real interest of the same nature, 
that case has gone the length of deciding that a bill to perpetuate testi- 
mony is capable of being supported, and a demurrer to it could not be 
allowed. 

The specialties of the case are, that there are four plaintiffs, all tenants 
in tail, and two defendants tenants in tail, standing at all events with 
priority of interest and priority of title to Admiral Berkeley and his son ; 
but, upon the principles I before stated, it seems to me that those spe- 
cialties will not take this case out of the rule ; particularly where the two 
tenants in tail are infants, and never may have the enjoyment ; and 
where, upon the single fact of a legal marriage in 1785, the title of all 
these children will be to be decided. I am much struck M'ith the cir- 
cumstance (though it may have been unavoidable) that the bill states a 
case clear of doubt, and then clothes it with infinite doubt ; for it states 
this ease : that there was a marriage in fact in 1 785 ; that there is a 
living witness of that marriage ; that there is a register ; that there was 
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a due publication of banns, and that there is now an entry of the mar- 
riage producible, signed by the parties and by the witnesses to that 
marriage. If these circumstances stood alone, the bill would not state 
a case of any doubt or a case of perishable testlmonj', if I may so ex- 
press myself; but upon the whole, enough has been stated of the circum- 
stances upon this bill to raise as questionable a case in fact as could be 
put upon a record ; for it states that the marriage was, for certain reasons, 
intended to be kept secret for some time, and the means of accomplishing 
that object are certainly A'ery singular, the marriage being attended 
with as mucli publicitj- and notoriety as could be given to it : a marriage 
in the parish church of Berkeley, and, according to this bill, attended 
with a due publication of banns, with all the circumstances that belong 
to a marriage, ,a due registry and signing by all the parties present ; 
and it alleges that the thing was quite notorious ; that the clergj-man 
and parties were constantly talking about it ; and it became the habit 
and repute of the place. The bill alleges that, because apprehensions 
were entertained — upon what foundation does not appear — that the 
registry was lost, and because the clergj'man was dead, and one of the 
witnesses was either dead or not to be found, — under these circumstances 
it was thought prudent to have another marriage. As a circumstance 
of evidence for the consideration of a jmy, that is pregnant with a great 
deal of obserA'ation ; for, however prudent it might be as to the future 
issue, it was not marked with snigular prudence to marrj' again under 
the maiden name of the ladj', in order to prove the legitimac}- of four 
children born antecedent to the second marriage. A gi-eat deal of con- 
sideration ought to be had, if this should come before a jury, which 
course it probably must take at last, as to the actual treatment of the 
children born before and after this marriage in the family. 

But whatever difficulties arise in m}- mind upon this, the plaintiff has 
stated upon his bill a case of an actual legal marriage, to be proved 
under all the difficulties that belong to it : with respect to which I think, 
upon the principles I stated before, he has a right to perpetuate testimony. 
Independent of the consideration of general justice, and the particular 
ground in this case, cases might be put — and none can warrant the ob- 
servation more than this cause — in which a bill to perpetuate testimony 
may be an excessivelj' dangerous proceeding, and upon that ground it 
is handsomely done towards justice by the plaintiff to make Admiral 
Berkeley and his son pai-ties. He must be well acquainted, or at least 
has a better chance than others of being acquainted, with all that has 
passed in the family ; and therefore he will have the opportunity, if he 
chooses to make use of it, to take a complete view of all the circum- 
stances, to decide upon the condition of these children, and to bring 
out all the known facts, that it may be determined for the sake of those 
who are infants what it may be proper to do with regard to the cross- 
examination ; whether there should be any cross-examination ; or, if any, 
to what extent. 

I do not know who is the next friend of the children claiming under 
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the second marriage ; but I must say that, whoever he is, no man ever 
took upon himself a more solemn and more delicate dutj-. If he, for 
any reasons of connection with anj- part of the family, does not exert 
himself for those children as zealously as if he was supporting his own 
claim to the dearest interest in life, he does not do his dutj- to those 
children. I say this, because, though this bill may be as properly con- 
ducted as it ma}' be most essential to the justice due to the children 
claiming under the first marriage that it should be conducted, yet, if it 
should not be so conducted, it may be an instrument of mischief and 
oppression, or what would even require a harsher name, to the children 
claiming under the second marriage. It is some consolation to the 
Court that the bill can be maintained against persons who have an inter- 
est of a pecuniary value, which will enable them to aid those who stand 
in the sacred relation of next friend to the children claiming under the 
second marriage. Demurrer overruled. 



ALLAN V. ALLAN. 
Before Lord Eldon, C, Mat 20, 21, 1808. 

[Reported in 15 Vesey, 130.] 

The bill in this cause, filed by Robert Allan, and Hannah, his wife, 
and their infant children, by their father and next friend, against John 
Allan, and George Allan the younger, stated that Ann Allan, bj' her 
will, devised several estates mentioned, and all other her real estates in 
the counties of York and Durham, unto and to the use of her cousin 
James Allan the elder, and his assigns, for and during his life, without 
impeachment of waste ; and after his decease then she gave and devised 
all her said several freehold, leasehold, and copj-hold estates, and all 
other her real estates, &c., unto and to the use of her cousin George 
Allan the elder (eldest son of James Allan the elder) , for his life, with- 
out impeichment of waste; and after his decease she devised all her 
said estates to trustees, their heirs and assigns for ever, to the use of 
them and their heirs, upon the trusts, and subject to the powers, pro- 
visoes, and limitations after expressed ; that is to say : in trust for 
the defendant George Allan the younger, eldest son of George Allan 
the elder, for life, without impeachment of waste ; with remainder to the 
same trustees, to preserve contingent remainders ; and, from and aftd- 
his decease, in trust for his first and other sons, and the heirs male 
of the body and bodies of such son and sons ; and, in default of such 
issue, in trust for all and every other son or sons of George Allan the 
elder, severally, successively, and in remainder, as before limited with 
respect to the sons of George Allan the younger ; and, in default of 
such issue, in trust for her cousin James Allan the j-ounger, another 
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son of James Allan the elder, for life, &c., with similar remainders to 
his first and other sons ; and, for default of such issue, in trust for her 
cousin Robert Allan, since deceased, the father of the plaintiff Robert 
Allan (another son of James Allan the elder) , for life, without impeach- 
ment of waste ; with remainder to the trustees to preserve contingent 
remainders ; and after his decease in trust for his first and other sons, 
and the respective heirs male of such son and sons ; and, for default of 
such issue, in trust for James Allan the elder, his heirs and assigns for 
ever. 

The bill further stated, that after the death of the testatrix, in 1785, 
James Allan the elder died without issue ; upon which George Allan 
the elder entered, and died ; leaving the defendant George AUan the 
younger, his only child ; who entered upon, and became possessed of, 
the devised estates, never having had any issue. James Allan the 
j'ounger, another son of James Allan the elder, and the next in remain- 
der undei' the will, also died, without leaving anj' issue ; and Robert 
Allan the elder, the father of the plaintiff Robert Allan, who was next 
in remainder to James Allan the younger, died ; leaving the plaintiff 
Robert Allan, his eldest son and heir-at-law, and John Allan, the other 
defendant, his younger son, his onlj- male issue surviving. 

The bill also stated that George Allan the j'ounger, the present 
tenant for life, is also heir-at-law of James Allan the elder, to whom 
the ultimate remainder in fee is limited, in failure of issue male of the 
several persons taking under the limitations. The plaintiffs, Robert 
and Hannah Allan, were married in 1792, at Gretna, in Xorth Britain, 
being both of full age ; and the other plaintiffs, William, Robert, John, 
and George, were the issue of that marriage. The bill then, suggest- 
ing pretences of doubts as to the legality of that marriage, and meeting 
them with proper charges, praj-ed a discoverj-, and that the plaintiffs, 
Robert Allan and Hannah his wife, may be at libertj- to examine wit- 
nesses to their marriage, and the subsequent births of their children, 
and that the testimony maj- be perpetuated. 

To this bill a demurrer was put in. 

Mr. Bell, in support of the demurrer. This bill cannot be supported, 
as far as it is a bill by the father, having a vested remainder in tail, to 
perpetuate testimony as to his marriage, and establish the legitimacy 
of his children. Whether married or not, he has an estate-tail ; his 
interest therefore cannot be affected by the fact which the testimonj- 
is to establish. As to his children, it is equallj- clear that the bill 
cannot be supported, according to the principle, admitted in the case 
Lord Durslej' v. Fitzhardinge Berkelej-, and Smith v. The Attornej- 
General,' that an heir apparent cannot during the life of his ancestor 
file a bill to perpetuate testimonj- to the fact that he is the heir. The 
question upon this demurrer is. Whether an heir in tail can, during the 
life of his ancestor, maintain a bill to perpetuate testimonj' to the fact 

1 See Ante, p. 3, n. 7. 
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that he ip heir in tail. The interest of an heir apparent of either de- 
scription is much less substantial, affording less foundation for such a 
bill, than the expectation of the next of kin of a lunatic upon the event 
of his death. 

Mr. Hart and Mr. Wetherell, for the plaintiffs. 

The object of this bill is to perpetuate testimonj- of a fact upon 
which the title of the plaintiffs depends. Anj' person who has any inter- 
est in any subject of property, which interest has not fallen into posses- 
sion, the right to whicli cannot be brought to decision and depends upon 
testimony which may be lost before that opportunitj- can arise, is en- 
titled to come here for the purpose of perpetuating that perishable 
testimony. The interest of the issue in tail is ver}' distinct as to all 
persons except the tenant in tail, — a remote interest certainlj', but 
which is regarded by the Court, considering that all the rights maj' re- 
main as they now stand until the lives in succession ma}- drop, with the 
possibility that they may drop in the series of limitation in which they 
stand in the will. In that respect these plaintiffs maj' unite their inter- 
ests. The interest of the issue in tail is not to be compared to the 
mere expectancy of an heir. This is an expectancj' in law, which can- 
not be defeated except bj- an act of the ancestor, who may by a flue 
annul that expectation ; but without that act the issue must, upon 
the death of the tenant in tail, inevitably succeed per formam doni, 
having that expectancy which the law regards as an interest. As your 
Lordship observes in Lord Dursley v. Fitzhardinge Berkeley, the right 
cannot depend upon the proximitj- or the ^ahie of the interest. The in- 
terest of the issue in tail cannot be set up against the father, as he can 
immediately, by barring the entail, render that interest nugatoiy ; but 
this bill is filed bj' the tenant in tail jointly with his issue, asserting 
that he has no intention to affect their rights ; and the" question is, 
whether the tenant in tail, though embracing in himself all the remainders 
over, and the issue jointly, have not a present interest which will enable 
them to establish those facts that will keep the estate in their family. 
An estate-tail has this peculiar nature depending upon the statute, that 
the issue, though taking in one sense by descent as an heir at law, take 
also under the same title as the ancestor through whom thej' claim ; 
both deriving title bj' one common Instrument, that title in the issue 
capable of being affected onlj' b^- a particular act, an heir-at-law having 
a mere hope of succession. 

The replj' was stopped bj' the Court. 

The Lord Chancellor. I take it as admitted, at present, that this 
is an equitable estate tail, though perhaps that may deserve examination 
in the case of a confused will, as this appears upon the bill. If it was 
a legal estate, the wife might have an interest in respect of her right to 
dower. The issue, perhaps, are not veiy accurately called heirs in tail. 
Tliey are not remainder-men, but issue only ; in common parlance issue 
in tail of the tenant in tail. These persons thus standing upon the 
record as plaintiffs, the father must be supposed to sue for some interest 
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which his children have in the subject of the suit. One of the defend- 
ants stands behmd the plaintiff Robert Allan as tenant in tail under 
the will. 

From the state of facts appearing upon this record, it is obvious that 
Eobert, the father, with a view to make good his title, has no interest 
whatever in proving the fact of his marriage, the remainder in tail being 
vested in him. The other plaintiffs are neither tenants in tail nor re- 
mainder-men in tail ; but the issue of a person who is de facto et de 
jure tenant in remainder in tail, having in him the whole interest. The 
father having no interest whatever to sustain a bill to perpetuate testi- 
mony, as far as he is concerned, the question is, whether the children 
have such a present interest in this estate, and therefore such an inter- 
est in perpetuating" the testimony, that they can, in respect of their 
interest, maintain this bill. 

Some things are very clear. First, it is perfectly immaterial how 
minute the interest may be ; how distant the possibility of the possession 
of that minute interest, if it is a present interest. A present interest, the 
enjojment of which may depend upon the most remote and improbable 
contingency, is nevertheless a present estate ; and, as in the case upon 
Lord Berkelej^'s will, though the interest maj"^, with reference to the chance, 
be worth nothing, yet it is, in contemplation of law, an estate and in- 
terest. On the other hand, though the contingency may be ever so proxi- 
mate and valuable, j-et, if the party has not, by virtue of that, an estate, 
the Court does not deal with him. I except the case of a wager, and the 
interest in respect of that wager. Upon that ground the case of Smith 
V. The Attorney-General was decided; the case of Mr. Newport, a 
lunatic, upon a demurrer b}' Lord Thurlow, who was then Attorney- 
General ; and Lord Kenj'on contended that the argument must go to 
the extent even of an admitted intestacy and iiTecoverable lunacy ; that, 
if the part}' and ever}^ witness could not live an hour, j'et the title of 
the next of kin must be repelled, and that bill was repelled : the Court 
holding that it was nothing but an interest in expectancy, which did not 
entitle him to come to this Court and to maintain his right ; and Lord 
Chief Justice De Grey reasoned by analogy to the case of the distinction 
between hmres apparens and verus hceres, that the former could not have 
the writ de ventre inspiciendo, as the other might ; concluding that, upon 
the same ground, the heir to a fee-simple estate could not support this 
claim. 

Then, is there any such specialty in the case of the issue in tail dur- 
ing the life of the tenant in tail, that, though the eldest son of tenant in 
fee could not maintain such a claim, the heir male apparent of tenant 
in tail male, or the issue of tenant in tail, may ? That must depend 
upon this : whether that heir male or issue in tail have an expectancy 
in the common sense, or that species of expectancy which is, in con- 
templation of law, a present interest. Originally an estate tail was an 
estate upon condition, to become a fee when issue was had. It was 
then in the power of the tenant in tail to alien ; but still it was not an 
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absolute estate ; as, if he did not take advantage of that power, and 
did not alien, the estate would have descended according to tlie form of 
the gift ; but there is no case in which the tenant in tail has not been 
considered, as between him and his issue, as having the entire interest. 
The statute de donis certainly does say that the estate is to go accord- 
ing to the form of the gift, and gives the forms of the wi'its, wliich are 
of different sorts ; but I cannot find that any formedon was ever brouglit 
b}' the issue during the life of the tenant in tail. That demonstrates 
that the estate is in the tenant in tail for the time being himself, and 
then the reasoning that applies to tenant in fee must apply to 
tenant in tail. Therefore, however unfortunate the circumstances of 
this case are, I cannot find a principle upon which this bill can be 
maintained. There are trustees to preserve contingent remainders, 
representing also tlie legal inheritance of the whole estate. I have not 
much considered how far those trustees could maintain a bill which must 
be attended with great difficulty, but it is sufficient at present to observe 
that they are not plaintifl's. The demurrer was allowed. 



ANDEEWS V. PALMER. 
Befoee Lord Eldon, C, November 13, 1812. 

[Reported in 1 Vesey 4~ Beames, 21. | 

A MOTION was made by the plaintiflT for the publication of depositions 
taken de bene esse, on the ground that the witness examined had sus- 
tained a serious bodily injury, and would be perfectly incapable of 
attending a trial at law. 

Mr. Bart, Mr. Wilson, and Mr. Beald, in support of the motion, con- 
tended that the publication of depositions taken de bene esse might pass, 
where the witness was, from indisposition, incapable of attending the 
trial. 

Sir Samuel RomiUy and Mr. Wetherell opposed the motion, on the 
ground that all the applications for this purpose were upon the death of 
the witness ; but where there is only a temporary cause preventing the 
examination, which may be removed, the Court will be extremely un- 
willing to order publication. The witness may recover, and be able to 
attend at the trial. 

The Lord Chancellor. I have a recollection of some case where 
this was much considered ; and I believe the course taken was to order 
the officer in whose possession the original deposition was to attend with 
it at the trial ; and, if it was proved to the satisfaction of the court of 
law that the witness was unable to travel and attend, then the original 
deposition should be tendered to be read in the court of law. That°oets 
rid of much danger, as the deposition, if published, could not be read 
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at law unless it was proved to the satisfaction of the Court that the 
witness could not be examined at the trial. ^ In the one way you have 
the deposition published that ought not to be published if that fact 
should not be established ; in the other you have the benefit of it with- 
out publication, unless it should be proved that it is necessary. This 
affidavit is too loose, that the witness will not be able to travel for a 
considerable time. The surgeon ought to have made an affidavit with 
reference to the time when the trial is to come on, pledging his pro- 
fessional judgment to the probability that the witness will not be able to 
attend at that time. If the^affidavit was more precise in that respect, I 
think I ought to make such an order as I have mentioned. 

An affidavit was afterwards produced, more precisely worded, and the 
order was made accordingly. 



ANGELL V. ANGELL. 
Before Sie John Leach, V. C, November 13, 20, and 26, 1822. 

[Reported in 1 Simons Sj- Stuart, 83.] 

This case was heard on demun-er to the bill, which praj-ed for a 
commission to examine witnesses abroad, and to perpetuate their testi- 
mony. 

The bill stated that John Angell, by his will, dated Sept. 21, 1774, 
executed so as to pass freehold estates, gave and devised to the heirs 
male, if any such there were, of "William Angell, the first purchaser at 
Crowhurst, and father of his great-grandfather, John Angell, Esquire, 
and their male heirs for ever, all his lands and estates, both real and 
personal, in Surrey, Kent, and Sussex, nevertheless subject and liable 
to such conditions as should be thereafter mentioned, and should not be 
otherwise disposed of and given ; and if there should be no male heirs or 
descendants of the same William, or the first Angell, of Northamptonshire, 
in order as they should be found or made apparent, and if there should 
be none of those in being, or that should be apparent, and plainly and 
legally make themselves out to be Angells, and so related and de- 
scended, he then gave all his estates whatsoever, both real and personal, 
to William Browne, Esquire, grandson to Mrs. Frances, the wife of 
Benedict Browne, Esquire, who was an Angell, and his male heirs for 
ever. 

The biU then stated that there were many persons resident in Eng- 
land of the name of Angell, and that several of them had endeavored to 
establish a claim under the devise to the heirs male of WilUam Angell, 
the first purchaser at Crowhurst, or to the male heirs of the first Angell, 
of Northamptonshire, but that all of them had failed to produce satisfac- 

1 See Lutlerei v. Reynell, 1 Mod. 284. 
2 
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tory evidence in support of their claim ; and that, in fact, there were no 
male heirs now in existence of the body of the said William Angell, the 
first purchaser at Crowhurst, but that the plaintiff was the male heir of 
William Angell, of Crowhurst, by collateral descent, in manner therein- 
after mentioned. The bill then traced the descent of the plaintiff from 
the onlj' brother of William Angell, the first purchaser at Crowhurst. 

It also stated that, some time after the death of the testator, a person 
of the name of Benedict Browne entered upon the estates, and took 
possession of them, assuming to be entitled under the devise to William 
Browne and his male heirs ; and that this person, in order to strengthen 
his pretended title, had taken upon himself the additional surname of 
Angell, and exercised various acts of ownership by selling and letting 
divers parts of the estates ; and that a part of the real estates, of con- 
siderable value, was now in the possession of this person, as the osten- 
sible owner and proprietor thereof, or of his under-tenants ; but that 
the plaintiff had as yet been unable to trace, with any certainty, who 
were in possession of other parts of the estates, so as to name them as 
defendants to this bill. 

The bill stated also that the plaintiff had, ever since the testator's 
death, resided in America until within the last two j'ears, during which 
time ho had twice come over to England in order to investigate his 
right and assert his claim to the estates in question ; and that it was 
not till within these two years that he had been made acquainted with 
the provisions of the will of John Angell, or with the fact that he was 
the heir male of William Angell, the first purchaser at Crowhurst. 

It then stated that the plaintiff was about to commence an action at 
law to recover possession of the estates of which the defendant was, so 
in possession, and that in such action it would be necessary for him to 
prove, amongst other things, the several facts before mentioned relating 
to his descent ; and that the same could be proved by divers other per- 
sons now resident in America, and out of the jurisdiction of the Court, 
but that such persons were verj' aged, and likelj' to die before the plain- 
tiff could bring his action to trial, and that he would lose the benefit of 
their testimonj- at such trial unless their evidence was perpetuated in 
this court. 

The bill prayed that the plaintiff might be at liberty to examine his 
witnesses, and that their testimony might be preserved and perpetuated, 
and that a commission might be granted for the examination of his wit- 
nesses in the United States of America, and other parts beyond the seas, 
and for general relief. 

To this bill the defendant demurred on two grounds. First, for want 
of equity generally ; secondly, because the plaintiff had not annexed to 
his bill an affidavit of any of the circumstances by means of which the 
testimony of the witnesses whom he prayed he might examine in order 
to perpetuate their evidence, was in danger of being lost. 

The Court called upon Mr. Pemberton, the counsel for the plaintiff, to 
produce some authority in support of such a bill as this, which souo-ht 
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to perpetuate the testimonj- of witnesses where no action at law had 
been brought, and nothing was averred in the bill to show that an 
action could not be brought immediatelj'. No such authority could be 
produced at this time, and the case was therefore allowed to stand over 
for a week. 

NOVEMBEK 20. 

Mr. Pemberton, for the bill. This bill prays for a commission to ex- 
amine witnesses abroad, and is in fact a bill for a commission and for 
a discover}-. It must be considered to be a bill for discovery, because 
it contains interrogatories as to how the defendant is entitled to the lands 
in question. It is clear, from the authorities, that a bill for discover}- will 
lie before an action at law is brought. There has, indeed, been a differ- 
ence in the practice on this point ; but the latest authorities are in favor 
of the doctrine that there maj' be a bill for discovery before an action is 
brought. This could not be considered as a bill for relief merely because 
it prays for a commission to examine witnesses. Moodalay v. Morton ^ 
is an express decision that a demurrer will not hold to a bill for a commis- 
sion to examine witnesses, because no action has been brought. Mendes 
V. Barnard is another authoritj^ to the same effect ; and another case — 
Emmot V. Aylet — is mentioned by Sir Lloj-d Kenyon, in his judgment 
in Moodalaj' v. Morton. It is said bj-Lord Eldon, in The City of Lon- 
don V. Levj-,^ that, " where the bill avers that an action is brought, or 
where the necessar}- effect in law of the case stated hj the bill ap]lears 
to be that the plaintiff has a right to bring an action, he has a right to 
a discover}- to aid that action so alleged to be brought, or which he ap- 
pears to have a right and intention to bring." The same reasoning 
which applies to the case of a bill for discovery must applj- also to a bill 
for a commission to examine witnesses, because the}' are bills of the 
same nature, and in both cases the costs must be paid by the plaintiff.^ 
It might be said, that if a bill for a commission was brought before 
action, the plaintiff might never bring his action ; but the same thing 
might be said of a bill for discovery. The demurrer, even if good as to 
the other parts of this biU, does not extend to the discovery which is 
sought by it. 

Mr. Bell and Mr. Ellison, for the demurrer, relied on the general rule 
that a bill of this nature could not be sustained before action, aud con- 
tended that Moodalay v. Morton and the other cases cited were cases of 
exception on account of pai-ticular circumstances ; and they cited the 
ease of Pitt v. Short, before Lord Eldon, Trinity Term, 1810, in which 
it was decided that a demurrer would hold to a bill for a commission to 
examine witnesses in aid of an action, if the bill did not state that an 
action had actually been brought.^ As to the demurrer for want of an 
affidavit, it was laid down expressly by Lord Redesdale,' that the want 

1 2 Dick. 652 ; 1 Bro. C. C. 469. ^ g Ves. 404. s Mitf . 120. 

« This case is not reported, but was cited from a MS. uote of Mr. Newland's. 
5 Mitf. 41 aud 121. 
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of an affldaAit to a bill of this kind is good cause of demurrer. This 
was plainlj' a bill for relief, and not a mere bill for discover}'. 

November 26. 

The Vice-Chancellor. When this case was opened, it appeared to 
me that there were other objections to the bill than those which had been 
suggested, and which might be taken advantage of under the general 
demurrer, namely, that if considered as a bill to perpetuate testimonj-, 
it was defective, because it did not allege that the matter in question 
could not be made the subject of an immediate action ; and that if it 
eould be considered as a bill to examine witnesses abroad in aid of an 
action at law, it was defective, because it did not allege that an action 
was then pending. And I directed the case to stand over for a week, 
in order to have those points considered. 

Upon the second argument, the counsel for the plaintiff produced the 
case of Moodalay v. Morton as an authoritj' for the proposition that this 
Court would entertain a bill for a commission to examine witnesses 
abroad in aid of a trial at law, although no action at law was then 
pending. 

The jurisdiction which courts of equity exercise to perpetuate testi- 
mony is open to great objections. First, it leads to a trial on written 
depositions, which is much less favorable to the cause of truth than the 
nivd voce examination of witnesses. But what is still more important, 
inasmuch as those written depositions can never be used until after the 
death of the witnesses, and are not, indeed, published till after the death 
of the witnesses, it follows, whatever perjurj' may have been committed 
in those depositions, it must necessarily go unpunished. And this testi- 
mony has, therefore, this infirmity, that it is not given under the sanc- 
tion of the penalties which the general policy of the law imposes upon 
the crime of perjury. It is for these reasons that courts of equity do 
not entertain bills to perpetuate testimony generally, for the purpose of 
being used upon a future occasion, unless where it is absolutely- neces- 
sary to prevent a failure of justice. 

If it be possible that the matter in question can, by the party who 
files the bill, be made the subject of immediate judicial investigation, no 
such suit is entertained. But if the party who files the bill can by no 
means bring the matter iu question into present judicial investigation 
(which may happen when his title is in remainder, or when he is him- 
self in possession) , there courts of equity will entertain such a suit ; for 
otherwise the only testimony which could support the plaintiff's title 
might be lost by the deaths of his witnesses. Where he is himself in 
possession, the adverse partj- might purposely delay his claim with a 
view to that event. It is, therefore, ground of demurrer to a bill to 
perpetuate testimony generally, that it is not alleged by the plaintiff 
that the matter in question cannot be made by him the subject of pres- 
ent judicial investigation. But courts of equity do not merely entertain 
a jurisdiction to take or preserve testimony generally to be used on a 



CHAP. I.J ANGELL V. ANGELL. 21 

future occasion, where no present action can be brought, but also to 
take and preserve testimony in special cases, in aid of a trial at law, 
where the subject admits of present investigation. At law no com- 
mission to examine witnesses who are abroad, for the purpose of being 
used at the trial, can go without the consent of the adverse partj'. 
Courts of equitj- will, upon a bill filed, grant such commission without 
the consent of the adverse partly. So courts of equity will entertain a 
bill to preserve the testimony of aged and infirm witnesses, to be used 
at the trial at law, if they are likely to die before the time of trial can 
arrive ; and will even entertain such a bill to presen'e the testimony of 
a witness who is neither aged nor infirm, if he happen to be the single 
witness to support the case. 

I have already observed that the case of Moodalay v. Morton has 
been cited on the present occasion as an authority that courts of equity 
will entertain a bill for a commission to examine witnesses abroad in 
aid of a trial at law where a present action ma}- be brought and is not 
brought. When that case comes to be accurately examined, it will be 
found not to sustain, nor evea to favor, such a general proposition. 
The object of the bill there was to discover, by the examination of wit- 
nesses in the East Indies, whether the persons who had done the act 
complained of had or not the authority of the East India Company, 
for the purpose of determining whether redress was to be sought against 
the East India Company or the person who had done the act individu- 
alh'. The cases cited principallj- applj' to this view of the case ; and 
the learned judge proceeds upon it. If a bill will he for the purpose of 
ascertaining facts upon which it must depend against whom the action 
is to be brought, such a bill must necessarily precede the action ; and 
this case, being a case of specialtj- and exception, rather disproves than 
aflSnns the general propositions for which it was cited. 

If a bill for a commission to examine witnesses abroad, to be used on 
a trial at law, were entertained before any action actuallj* commenced, 
then, inasmuch as it is not pretended that there is any time limited 
within which the future action is to be brought, this consequence might 
follow ; that the plaintiff in the bill„ having obtained this written testi- 
monj', not given under the sanction of the penalties of perjurj-, might 
delaj' his action until after the deaths of those witnesses for the adverse 
part}' resident in this countrj' and subject to viva voce examination, 
whose evidence might be in opposition to this written testimonjs and 
thus the justice of the case might be defeated. On the other hand, no 
reason of justice, or even of convenience to the party plaintiff' in such a 
bill, requires that he should be permitted to file it before he has actuallj' 
commenced his action. The necessary effect of such a bill is to suspend 
the trial until the commission is returned, and to secure to him the 
benefit of his foreign evidence, and all further delaj- of trial is injustice 
to the other partj'. 

I am therefore of opinion, both upon authoritj- and upon principle, that 
a bill for a commission to examine witnesses abroad in aid of a trial at 
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law, where a present action maj- be brought, is demurrable to, if it do 
not aver that an action is pending. 

The present bill alleges that the witnesses in America, whom the 
plaintiff purposes to examine in support of the action which he avers 
he intends to bring, are aged and infirm, and likelj- to die before 
the plaintiff may be able to bring the said intended action to a trial. I 
have stated that courts of equitj' will entertain bills to preserve the 
testimonj"^ of such witnesses, in order to prevent the failure of justice bj' 
their deaths before trial, even where the subject admits of present 
judicial investigation. In the case of Phillips v. Carew,^ it seems to 
have been held bj' the Master of the Rolls, and also bj- the Lord Chan- 
cellor upon a re-hearing, that such a bill would lie before an action 
actuallj' commenced, provided the plaintiff annexed to his bill an affi- 
davit of the truth of his alleged statement with respect to the witnesses. 
If that case is to be followed as an authoritj-, it would not assist the 
present plaintiff, for he has annexed no such affidavit to his bill ; and 
the want of the affidavit is assigned here as a special cause of demurrer. 

The principle of that case (supposing it to be correctlj' reported) is 
not, however, very satisfactorj-. Written depositions, on account of the 
infirmitj'- which I have before referred to, are never to be received where, 
with reasonable diligence, viva voce testimonj- maj' be had, and the cir- 
cumstance that the witnesses are aged and infirm should be rather a 
reason for the action being immediately brought, to give the better 
chance of their living till the trial, than a reason for permitting the 
action to be indefinitely delayed at the pleasure of the plaintiff. "\'\'hen- 
ever such a case occurs again, the principle of Phillips v. Carew will 
come to be reconsidered. 

On the part of the plaintiff it is, however, argued, that if the de- 
murrer could otherwise be supported, it must fail, because it extends to 
the discovery as well as to the relief, and that if the plamtiff be not en- 
titled, for the reason stated, to perpetuate testimony or to examine his 
witnesses abroad, yet still he is entitled to a discovery. 

I am not of that opinion. Prima facie, it must be intended that the 
discovery is incidental to the relief. This plaintiff might periiaps have 
used expressions which would lia^-e made the discovery a substantive 
part of his case. It is sufficient to say that he has used no such ex- 
pressions in this bill ; and that the discovery is only sought for by the 
common form of interrogatory. Demurrer allowed. 

' 1 P. Wms. 117. 
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LANCASTER i;. LANCASTER. 
Before Sir Lancelot Shadwell, V. C, January 23, 1834. 

[Reported in 6 Simons, 439.] 

This was a bill to perpetuate the testimony of witnesses to a will. 
The defendant had been taken on attachment for want of answer, and 
committed to the Fleet. 

Mr. Cooper, for the plaintiff, now moved for liberty to sue out a com- 
mission to examine the witnesses as if the cause were at issue, saying 
that the defendant still refused to put in his answer. He cited Coveny 
V. Athill^ and Frere v. Green.^ 

The Vioe-Chancellor made the order on the authority of the case 
in Dickens.- 



ATTORNEY-GENERAL v. RAY. 
Before Wigram, V. C, April 27, 1843. ' 

[Reported in 2 Hare, 518. | 

In the year 1836, on the expiration of a lease from the Crown to Ray 
and another, Mr. Richardson, a survej-or, was appointed, on behalf of 
the Crown, to report whether the property was left in the state in which 
the lessees had covenanted to leave it. In Trinity Term, 1838, an in- 
formation in the nature of an action of covenant was brought by the 
Crown against Ray, to which action he pleaded in May following. The 
replication was not filed until Trinity Term, 1840 : notice of trial was 
given in May, 1841, and at the same time notice of a motion to examine 
Richardson de bene esse, which motion the Crown afterwards abandoned. 
In June, 1841, the present bill was filed to perpetuate the testimony of 
Richardson, on the ground of his infirm health, and the witness was 
accordingly examined. In Januaiy, 1843, Richardson died. 

1 1 Dick. 355. ["Dec. 20, 1762. Tlie plaintiff brought his bill to perpetuate the 
testimony of his witnesses. The defendant stood out all process of contempt, and 
was brought up on an alias pluries habeas corpus, for want of his answer, and the 
plaintiff's clerk in court attended with the record of the bill, to have the same taken 
pro confesso ; but the plaintiff by his bill praying no relief, and as he, by the defend- 
ant's persisting in his contempt, was prevented serving a subpcena to rejoin and bring- 
ing the cause to issue, whereby he was in danger of losing the benefit of his witnesses. 
Sir Thomas Clarke, M. R., after taking time for consideration, gave the plaintiff 
leave to sue out a commission to examine the witnesses, though no answer were 
come in. — Ed. | 

2 19 Ves. 319. 
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Mr. George Maule, for the Attornej'-General, moved that the depo- 
sitions might be published, and that the officer might be ordered to 
attend with the depositions at the trial at law. Andrews v. Pabner ; 
Jervis v. "White. ^ 

Mr. , G. L. Russell, for the defendant, argued that, after the very 
dilatory manner in which the proceedings at law had been carried on, 
the order ought not to be made. Angell v. Angell ; East India Company 
V. Naish ; ^ Duke of Dorset v. Girdler ; ' Dew v. Clarke.* 

If the Court is bound to give any assistance after so much delay, it 
will not be by directing publication of the depositions ; for that might 
be regarded at law as a decision of this Court on the admissibility of the 
evidence : the order will be confined to simply directing that the whole 
record shall be taken down. The order must not be so framed as to 
prejudice any question as to the evidence which might arise at law. 
Duke Hamilton v. Me3^nal ; ° Brown v. Thornton. ° 

The Vice Chancellor said that this Court could not, in simply ex- 
ercising the necessary jurisdiction over its records, in a suit merely to 
perpetuate testimonj', be supposed to give any opinion of the value or 
admissibility of the evidence ; the depositions should be published, and 
the whole record produced at the trial.' 

Order. 

This Court doth order that the depositions in chief of J. Richardson, taken in this 
cause, be forthwith published, and it is ordered that the proper officer and officers do 
attend with and produce to her Majesty's Court of Exchequer, at the Sittings after 
this present Easter Term, to be holden in Westminster Hall, in the county of Middle- 
sex, or on sucli day and time as shall be appointed by the said Court of Exchequer, 
for the trial of a certain information at law depending in her Majesty's said Court 
of Exchequer, wherein her Majesty's said Attorney-General is informant, and Henry 
Bellward Ray, and, &c., as executors, &c., are defendants, the original record of the 
whole of the proceedings filed in this Court in this suit, and also the original inter- 
rogatories upon which the said J. Richardson was examined in chief as aforesaid, 
by one of the examiners of this Court, and the original depositions of the said J. 
Richardson, so taken as aforesaid by the said examiner, and either of the parties is 
to be at liberty to make such use of the said proceedings, interrogatories, and depo- 
sitions on the said trial as by law they can. — Reg. Lib. A. 1842, _/bZ. 1102. 

In .3 Hare, .3-35, there is the following note to the foregoing case : In the re- 
port of this case (2 Hare, p. 518) it appears that the order directed, among other 
things, that the proper officer should attend and produce on tlie trial at law the 
original record of the proceedings filed in the suit. No objection was made with 
respect to the order for the production of the original interrogatories and depositions 
in the Examiner's Office, but the Clerk of Records and Writs requested that the ap- 
plication, so far as related to the original records in tliat office, might be made to the 
Master of the Rolls, referring to the stat. 1 & 2 Vict. c. 94. The motion as to the 
latter documents was accordingly made before the Master of the Rolls, when his 
Lordship, after reserving the question for consideration, finally refused the order ; 

1 8 Ves. 81.3. * 1 S. & S. 108. 

2 Bunb. .320. 6 2 Dick. 788 ; S. C. Amn. 2 Ves. 497. 

3 Free. Cha. 531. o 1 Myl. & Cr. 248 ; per Lord CoUenham. 

7 The form of order which follows was suggested by the registrar (Mr. Monro) as 
having been adopted in some former precedents found in the office. 
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observing that there was no sufficient proof before hira that the production of the 
original record was absolutely necessary on a trial relating to a civil matter ; that 
great inconvenience would ensue if the officers of the court were required to attend 
at different parts of the country with the records ; and that such doeunaents ought 
not to be exposed to the risk of loss or injury, or removed from their proper deposi- 
tories. The reasons for refusing the order were so well explained in Hennell v. Lyon.i 
that it would be sufBcient to refer to that case. 



ELLICE V. ROUPELL. 

Before Sir John Romilly, M.R., February 26 and 27, March 20 
AND 21, April 15, and May 7 and 8, 1863. 

{Reported in 32 Beavan, 299, 308, 318.] 

This was a bill to perpetuate testimonj-, filed by two gentlemen 
named Ellice and Manners Sutton against Richard Roupell and Sarati 
Roupell. 

The bill alleged that Richard Palmer Roupell (deceased) was seised 
in fee of the Roupell Park estate, and that by an indenture of the 26th 
of September, 1853, and made between R. P. Roupell and Sarah his 
wife of the one part and William Roupell their son of the other part, 
R. P. Roupell and his wife, in consideration of natural love, conveyed 
the Roupell Park estate to Wilham Roupell in fee. It alleged that this 
deed was executed hy R. P. Roupell and his wife, and was attested by 
Alfred Douglas Hai-wood, and that it was duty acknowledged b.y Mrs. 
Roupell before Mr. Justice Talfourd. 

William Roupell afterward mortgaged the estate for £100,000, and 
the mortgages became vested in the plaintiffs, who, in Februaiy, 1862, 
entered into possession of the estate, except a stable and coach-house. 

Richard Palmer Roupell died in September, 1856. 

In April, 1862, the interest being in arrear, the plaintiffs advertised 
the estate for sale bj' auction, but they were prevented selling it bj- a 
notice of Richard Roupell (another son of R. P. Roupell) , who claimed 
the estate as heir-at-law or devisee of R. P. Roupell. The plaintiffs 
thereupon brought an action of ejectment to recover the stable and 
coach-house, which Richard Roupell at first defended, but he withdrew 
before the trial, and the plaintiffs obtained judgment. 

The bill stated, that the defendants alleged that R. P. Roupell did 
not execute the convej-ance of 1853, and that the plaintiff's had no right 
or title to the estate, and that, upon the father's death, his son Richard 
Roupell became entitled to the whole estate. It also stated that Sarah 
Roupell alleged, that on the death of her husband, she, as devisee under 
his will, became entitled to the estate. The plaintiff's charged that 
there were several other persons besides A. D. Harwood (and one of 

1 1 B. & A. 184-187. 
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whom was old and infirm) wlio could prove the validitj' of the inden- 
ture and the right of the plaintiffs, and that E. P. Roiipell admitted his 
son's title under the indenture. The plaintiffs cliarged that the matters 
aforesaid, and in particular the validity of the said indenture, could not 
be made the subject of judicial investigation, and inasmuch as the de- 
fendants might delay to dispute the validity of the indenture and to 
prosecute their claim, until such time as they might think proper, the 
plaintiffs were in danger of losing the testimony of A. D. Harwood and 
the other witnesses. 

The bill prayed, "that the plaintiffs might be at liberty to examine 
A. D. Harwood and other their witnesses who could prove any matters 
or things tending to shew and establish the due execution, by R. P. 
Roupell and Sarah his wife, of the indenture of the 26th day of Septem- 
ber, 1853, and the right and title of the plaintiffs thereunder, upon the 
several matters thereinbefore mentioned or any matters connected 
therewith, and that the testimony of A. D. Harwood and of other the 
plaintiffs' witnesses might be recorded and preserved, in and bj' this 
honorable Court, in order to the perpetuitj' thereof, and that, if neces- 
sarj', tlie plaintiffs might have a commission for the examination of the 
said witnesses or anj' of them." 

The plaintiffs filed interrogatories, and Mrs. Eoupell in December, 
1862, put in a full answer thereto. 

The plaintiffs then amended their bill, and the only new statements 
were as follows : — That R. P. Roupell knew that he (William Roupell) 
entered into possession bj^ virtue of the said indenture, and that from 
the time when Wilham Eoupell entered into possession, R. P. Roupell 
treated him as owner of the said estate. That the}- (the defendants) 
admit, that in the year 1854 William Roupell entered into possession of 
part of the Roupell Park estate, and that they ought to set forth under 
what title he did so. That the defendant Sarah Roupell admits that 
she executed tlie indenture of the 26th of September, 1853, and ac- 
knowledged it before a judge, and she ought to set forth the full par- 
ticulars as to the said indenture and her execution and acknowledgment 
thereof, and as to R. P. Roupell's knowledge of the said indenture. 

To the amended bill, Sarah Roupell, on the 16th of February, 1863, 
put in the following plea to all the discoverj^, relief, and order sought by 
the bill :— 

" Saith, that since the answer of this defendant Sarah RoupeU filed 
in this cause on the 17th December, 1862, the plaintiffs have, on the 
2d February, 1863, filed a bill in this honorable Court against this de- 
fendant Sarah Eoupell, and also against Richard Eoupell, and also 
against Frederick Chinnock" and other parties [naming them], "and 
thereby the plaintiffs state tlie contention of this defendant Sarah 
Roupell and tlie said defendant Richard Roupell, that the indenture dated 
26th September, 1853, in the said re-amended biU stated, was a forgery, 
and denj' the truth of such contention, and raise the issue, whether the 
said indenture was or was not a forgery, and pray that this defendant. 
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Sarah Roupell, and the said defendant Richard Ronpell may be re- 
strained, by the order and injunction of this honorable Court, from 
commencing or prosecuting any action or actions to recover from the 
plaintiffs the hereditaments which are comprised in the said indenture 
of the 20th of January, 1854, in the said re-amended bill mentioned. 
And, by the said secondly-filed bill, the plaintiffs have made the several 
matters in the said re-amended bill mentioned, and in particular the 
validity of the said indenture dated the I26th September, 1853, the sub- 
ject of judicial investigation. And this defendant saith, that she has, 
since the filing of her said answer, ascertained, by the means aforesaid, 
that it is not true, and she saith that it is not true, that the said several 
matters in the said re-amended bill mentioned, and in particular the 
validity of the said ~ indenture dated the 26th September, 1853, cannot 
be made, bj' the plaintiffs, the subject of judicial investigation. All 
which matters and things in this plea stated this defendant avers to be 
true, and pleads the same." 

The plea now came on for argument. 

Mr. Selwyn and Mr. C. Swanston, in support of the plea, argued, 
that the equity of the present bill depended on the statement of the in- 
ability of the plaintiffs to make the matters in dispute the subject of 
judicial investigation at the present time ; but that the contrary now ap- 
peared from the second bill filed by the plaintiffs themselves. That 
this fact, being introduced into the record bj- plea, displaced the equity 
on which the bill was founded. That the fact pleaded having occurred 
since the filing of the answer, it might properly be made the subject of 
a plea. That as to the technical difficulty in pleading, the General 
Orders (14th Consolidated Order, rule 9) provided against the old ob- 
jection, that a plea was overruled by an answer. 

Mr. Hohhouse and Mr. Cotton^ for the plaintiffs, argued that the ob- 
jection raised by the plea, if valid, ought to have been pleaded at first 
to the bill, and that, by answering, the defendant had waived the objec- 
tion. That the defendant could not plead and answer to the same bill, 
such a course being inconsistent ; and that the objection was not re- 
moved by the 14th Consolidated Order, rule 9, which only removed the 
technical diflBculty, in cases where part of the subject covered by a plea 
was also answered. Attornej'-General v. Cooper.^ 

The Master of the Rolls. The plea comes on in a very unusual 
form. Two gentlemen named Elliee and Manners Sutton, who have 
advanced £100,000 on the security of this estate, have filed this bill in 
perpetuam ret memoriam, to prove the validity of a deed which is im- 
peached by the defendants and is alleged to be a forgery. The course 
which this Court always adopts, in bills to perpetuate testimony, is very 
simple and straightforward. Where a person files such a bill raising an 
issue which can be tried at once at law, this court holds, that it is not a 
proper case for a bill to perpetuate testimony ; on the contrary, as the 

1 8 Hare, 166. 
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evidence, when taken, cannot be used, if the witnesses are alive, and as 
the depositions are sealed up and can only be used when the case arises 
hereafter, it would be idle for this Court, when the question might be 
tried at once, and the witnesses themselves might be examined, to per- 
f)etuate their testimony. 

If the case depend solely upon the testimony of one witness, or of 
witnesses who were xevy old, then the court allows that person to be 
examined de bene esse without the necessity of a bill to perpetuate tes- 
timonj-. 

But where a person in possession of an estate hears that another in- 
tends to impeach his title, upon the ground that the title deed by which 
he holds the estate is a forgerj-, then, as the person in possession can 
take no step to establish his title, and as the person out of possession 
will not bring an ejectment against him until his witnesses are dead, it 
has always been held, that the person in possession may file a bill to 
perpetuate the testimdny of his own witnesses, in order to frustrate the 
design of the person who delays liringing forward his case until the 
witnesses who can speak to the truth of the defence are no longer in 
existence. 

In this case the plaintiffs are mortgagees and ha^■e entered into pos- 
session, claiming, not the absolute title to the estate, but as mortgagees 
only. They are accordingly liable to account hereafter to the rightful 
owner of the equity of redemption, in that strict and severe form in 
which this Court always directs the accounts to be taken as against 
mortgagees in possession. If this plea to the bill had been filed in the 
first instance, I should have had to consider whether the ordinary rule 
of the Court, which would undoubtedly apply if the plaintiffs were in 
possession as purchasers of this estate, applied to the case of a mort- 
gagee. A mortgagee can file a bill to foreclose and realize his security, 
and there are various other modes bj' which he might bring before the 
cognizance of the Court the question of the validity of this deed. If a 
mortgagee obtained a decree of foreclosure against the persons who al- 
leged that the deed was a forgery, it would be impossible for them to 
contest the validity of that decree, after it had been enrolled and the 
time for appealing to the House of Lords had expii-cd. 

I am much disposed to think, though I have not been able to find any 
authority on the subject, that if this plea had been filed in the first in- 
stance it would have been a good plea, or perhaps upon the statement 
in the bill itself a demurrer might have been successfullj- filed to it. 
But the peculiarity of the present case is tliis : The defendant's pleader 
seems to have thought, upon the authority of the cases, that as the 
plaintiffs, the mortgagees, were in possession of the estate, their case 
was analogous to that of purchasers of the inheritance; which they were 
at law though not in equity ; and thereupon he answers the bill. The 
matter is carried on in a very peculiar form, for, by filing interroga- 
tories, it is sought to make the bill perform the double function of a bill 
to perpetuate testimony and a bill of discovery. I do not ^\ ish to pre- 
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judge the question, whether the answer can be used at any future time 
in any other proceeding, but tliis is clear : that the depositions cannot 
be used so long as the witnesses are alive, and that, if hving, the}- 
must be examined again. It is also clear that a defendant ma}' himself 
take advantage" of a suit of this description. If the plaintiff examine 
his witnesses and the defendant merel}' cross-examines them, then the 
plaintiff has to pay all the costs ; but if the defendant think fit to take 
advantage of the suit, he maj' examine his own witnesses to establish 
his own case, and then the costs are divided ; but even then, the depo- 
sitions of a deceased witness can only be used against the defendant 
with relation to the subject-matter stated in the bill. 

Here the defendant has thought fit to answer all the matters stated in 
the original bill ; it is then re-amended, and the defendant is called 
upon to answer all the various matters in the amended bill. This sin- 
gularitj- then takes place : In the Vice-Chancellor's Court another bill is 
filed by the plaintiffs, and in which the validitj^ of the mortgage deed is 
directly put in issue ; that is to say, the validit}' of the convej-ance to 
the mortgagor ; and the defendant then saj-s : "If I had known this be- 
fore, I would have pleaded it, because it depended upon you, the plain- 
tiffs, as j'ou yourselves have shown, to bring the question in dispute 
before a court for immediate decision." 

I am of opinion, that the fact of the plaintiffs having done so does 
not alter the law on the subject, and that it was just as competent for 
• the defendants to do this when the bill was first filed as it is now. The 
defendant was bound to know it, or at least cannot plead ignorance 
of the law as a justification for his acts. That being so, I think that 
when the defendant pleads that this matter can at once be tried in 
court, and that the plaintiff himself has shown that it cdn, he is 
merely doing that which he might have done in the first instance, 
and which would have made it unnecessary for him to answer any part 
of the bill. 

It is true that the rule of pleading now is, that a plea does not over- 
rule an answer ; but I concur with the observation, that the object of the 
9th Rule of the 14th Consolidated Order was, to prevent a Una fide 
plea from being overruled by the mere technical objection that the plea 
covered a part of the same matter as the answer, and that this was the 
sole meaning of that order. 

There is, however, a great deal of substance in the old rule, that yon 
must not answer a matter that is pleaded to. It is obvious that if you 
did, in a case where the bill asks for relief, the plaintiff would not know 
what evidence he would have to adduce. But here this appears in a 
very striking form, for if the plea is allowed, the bill is out of court, for 
the plaintiffs can only take issue on the plea, and it is undoubtedly true 
that the other bill stated in the plea has been filed in another branch of 
this court. Therefore, this bill is out of court if the plea be allowed, 
and 3'et the defendants have answered all the matters contained in the 
original bill, and have even cross-examined the plaintiff's witnesses. I 
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am of opinion, that having so done, this defendant is not at liberty 
afterwards to file a plea, and that, if she intended to plead at all, she 
ought to have pleaded in the first instance. 

That being so, I shall not allow the plea, but direct it to stand for an 
answer, and give the plaintiffs liberty to except. 

March 20 and 21. 

The case now came on for argument, on exceptions to the answer 
for insufflcienc}'. The case was shortly this : — 

The plaintiffs filed a bill against Sarah Koupell and Richard Roupell 
to perpetuate the testimony of the due execution of a deed, which con- 
stituted the title of the property under which the plaintiffs were mort- 
gagees in possession, and which the defendants alleged to be a forgerj-. 
The defendant Sarah Eoupell put in an answer to this bill, answering it 
fully. The plaintiffs then amended their bill, to which they required an 
answer, and they filed seven interrogatories of a more searching char- 
acter on the same subject. The defendant Sarah Roupell pleaded to 
the amended bill, that the plaintiffs had since commenced a suit in 
equitj- to deteraiine the validitj' of that deed, and that consequently the 
plaintiffs could not maintain a suit to perpetuate testimony. That plea 
was, on argument, disallowed, and was ordered to stand for an answer, 
with liberty to the plaintiffs to except. The defendant filed no further 
answer, and the plaintiffs ha^'ing filed exceptions for insufficiency', they 
now came on for argument. 

Mr. Holt, Mr. Hobhouse and Mr. Cotton, for the plaintiffs, in support 
of the exceptions, argued that the defendant was bound to give the dis- 
cover}' required, in order to settle the points on which issue was to be 
taken, and that it had always been the practice to require a discovery 
in bills for perpetuating testimony. That the defendant having an- 
s'Afered must answer fully, and could onlj- protect herself from discovery 
hy plea or demurrer. They also argued, that the new practice as to 
taking evidence prevailed in the case of a bill to perpetuate testimony ; 
Knight V. Knight ; ^ King v. Allen ; ^ Bevan v. Carpenter ; ^ Thorpe v. 
Macauley ; ^ The Earl of Belfast v. Chichester ; ^ Cardale v. Watkins ; » 
Cresset v. Mitton;' Mitford's Pleading;^ General Orders of 5th of 
February, 1861 ; 15 & 16 Vict. c. 86. 

Mr. Se!wyn and Mr. Stvanston, for the defendant Sarah Roupell, 
argued, that as the sole object of the bill was to perpetuate the testi- 
mony of witnesses, no further discoverj' could be required than what 
was necessary to obtain that object. That the plaintiffs, having got an 
answer, might file a replication and join issue at once, and that no 
further discovery could aid them. That a defendant was only bound 
to answer that which was material to the relief pra3-ed or the order 
asked, and might object, by answer, to giving a discover}' of anj- thing 

1 4 Mod. 1. = 4 Mod. 247. » 11 Sim. 22. 

* 6 Mad. 218. 5 2 .Jac. & W. 439. 6 5 Mad. 18. 

' 1 Ves. Jun. 449, and 3 Bro. C. C. 481. " Pages 53, 54 (4th ed.) 
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which was immaterial for that purpose, and that the rule as to answer- 
ing fully did not apply to immaterial matters ; Lord Dursley v. Fitz- 
hardinge Berkeley ; Scott v. Mackintosh ; ^ Agar v. The Regent's Canal 
iCompany ; ^^ Eedesdale ; » Hirst v. Peirse ; * Story's Eq. PI. ; ^ Angell 
V. AngeU ; Moodalay v. Moreton ; ^ Wyatt's Pr. Keg. ; ' Turner's Ch. 
Pr.s 

Mr. Cotton, in reply. 

April 15. 

The Master of the Rolls. The defendants have contended that 
the plaintiffs are not entitled to any further or better answer than they 
tave already got. This involves the consideration of matters which, 
owing to the recent changes made in the practice and procedure, of the 
court, have in a great measure become obsolete. 

The first question to be considered is, whether this is a bill of dis- 
covery, in the proper and technical sense of that word ? I speak of the 
technical sense of the word "discovery," because, as Lord Redesdale 
observes in his work on pleading, " Every bill is in reahtj' a bill of 
discovei-y, but the species of bill usually distinguished by that title is 
a bill for discovery of facts resting in the knowledge of the defendant, 
or of deeds or writings or other things in his custody or power, and 
seeking no relief in consequence of the discoverj', though it may praj' 
the staj- of proceedings at law till the discovery should be made." ' 

The question here'is, first, whether this is a bill of discover3' in that 
limited and technical sense of a bill of discovery, as distinguished from 
other bills, as thus defined by Lord Eedesdale ; and I am of opinion 
that it is not a bill of discover}-, in this technical sense so defined by 
Lord Redesdale. A bill of discoverj' proper is filed to aid the jurisdic- 
tion of some other court, and the better to enable the plaintiff in equity 
to prosecute or defend such proceedings ; and it usuallj^ if not neces- 
sarily, states the existence of such proceedings, as the title of the 
plaintiff to insist on such discovery. That is not so done in the present 
case. A bill to perpetuate testimony is treated by Lord Redesdale as 
a separate and distinct species of bill from a bill of discovery, property 
so called. Accordingly, in the preceding page of his work,^° Lord 
Eedesdale obsei"ves: "Original bills not praying relief have been 
alreadj' mentioned to be of two kinds, 1st, bills to perpetuate the 
testimony of witnesses; and 2d, bills of discovery." Here, by the 
words " bills of discoverj'," he means bills of discovery properly so 
called, according to the definition I have alreadj' read. 

This view of the case is confirmed bj' Lord Eldon, who, in the case 
of Lord Dursley v. Fitzhardinge Berkeley, expressly states that a 
" bill to perpetuate testimonj' calls for no discovery from the defendant, 

1 1 Ves. & B. 504. = sir G. Cooper, p. 212. » Page 306 (4tli ed.). 
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but merely praj's to secure that testimonj- whicli might be had if the 
circumstances called for it." 

Whether the two objects could be united in one bill, and pray the 
perpetuation of testimony, as to one matter which could not then be 
made the subject of legal proceedings, and also discovery as to another 
subject which was the subject of legal proceedings, I express no opinion. 
Whether any two matters could be so united in substance as to make 
it possible for one and the same bill to include both subjects m it, it is 
not necessary for me to decide, or indeed to mquire, for I am satisfied 
that this is not the condition of the present bill ; it is one and the same ; 
subjeclwnatter respecting which it is sought to perpetuate testimony 
and to obtain discovery, and as no relief is prayed by it, the discovery, 
if at all, must be in aid of the jurisdiction of some court other than the 
Court of Chancery, and to further the prosecution of some proceeding 
existing or possibly impending in that court. If this be coiTect, and 
if the subject be the same respecting which both the discovery and the 
perpetuation of testimony is sought, then the bill is defective, so far 
as it asks for the perpetuation of testimony, which cannot be afforded 
if the matter is ripe for decision in any court, and the evidence could 
be given there. It follows from hence, that, as collateral to the per- 
petuation of testimonj', the discovery, in the proper sense of that term, 
is wrong. This is, in truth, a bill to perpetuate testimony and nothing 
else, and it cannot be converted, at the option of the plaintiffs, into a 
bill of discovery, in the sense so defined, as I have already stated, in 
Lord Eedesdale's book. 

The case of the Earl of Suffolk v. Green, ^ which was much relied 
upon in argument before me, does not, in my opinion, contradict or 
oppose the opinion of Lord Eldon and Lord Redesdale already' cited. 
That was not properly a suit to perpetuate testimonj-, it was properly 
a bill of discovery in aid of proceedings relating to a bond then in force, 
with a prajer to be at liberty to examine de bene esse a witness who was 
alleged to be very old and infirm. 

There is no doubt but that a bill of discovery may ask for the exam- 
ination of a single witness, one on whom the whole case depends, and 
may, in so doing, ask to perpetuate his testimonj', and also, in like 
manner, for a commission to examine witnesses abroad ; but it is 
essential to distinguish between a bill for the perpetuation of testimony, 
properly so called, and a bill of discovery, in which, as in a bill for 
relief in this court, an order maj' be obtained to examine a witness 
de bene esse, and thus perpetuate the testimony of that particular wit- 
ness. It is true that in both cases witnesses are or may be examined 
de be7ie esse, but in a bill to perpetuate testimony, it is because the 
matter cannot be tried in this or in any court, and to have the evidence 
ready for a future time. In a bill of discovery proper, the witness may 
also be examined in like manner, but this is lest he should happen to 

1 1 Atk. 450. 
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die before the time comes for giving his evidence in court, and then 
the latter proceeding is in aid of the jurisdiction of some court other 
than the Court of Chancer^', where proceedings are actually pending or 
are immediately about to be instituted ; but in a suit to perpetuate tes- 
timon}-, properly so called, as in the case of Lord Dursley v. Fitzhar- 
dinge Berkeley and in the present case, the existence of such a suit 
in any court would be a good ground of demurrer or plea. 

So again, in an ordinarj- suit for relief in this court, an order may 
be obtained to examine an aged and infirm witness de bene esse, for fear 
his evidence should be lost before the time arrives in which he might 
give it regularly' ; but this is quite distinct from the examination of 
witnesses under a bill to perpetuate testimony, where the evidence is 
or ought to be sealed up till the time arrives, when, if the witness 
deposing be dead, the evidence may be used. 

I am of opinion, therefore, that the case of The Earl of Suffolk v. 
Green does not decide this case in favor of the plaintiff, and on con- 
sulting the record in that case, it appears that, in fact, no further 
answer was put in. 

I have requested the gentlemen of the Record and Writ Office to assist 
me in examining the records of the Court, in the cases which have 
already occurred. For this purpose, I gave them a list of twentj'-eight 
causes relating to perpetuation of testimony, which are to be found in 
the books. In all those cases, the records have been examined, and 
in one case and one only of them, viz., Brandlyn v. Ord,^ a further 
answer was put in, but this does not appear to have been contested or 
brought before the attention of the Court. I cannot consider it as 
goveming this case, but I mention it as favorable to the contention of 
the plaintiffs, as far as it goes. 

Considering this case, therefore, as belonging to the class of biUs to 
perpetuate testimon3% properly so called, and not a bill of discovery, 
properlj' so called, I have to consider, whether, in that view of the 
case, the plaintiff can insist on these interrogatories being answered. 
Lord Redesdale, in the passage I have cited, very properly observes, 
that "every bill is in reality a bill of discovery, and in this general 
sense, as contradistinguished from a bill of discovery properly and 
technically so called, a bill to perpetuate testimony is a bill for dis- 
covery ; but in that general sense, so expressed by Lord Redesdale, 
the plaintiff' is only entitled to obtain such discovery as will be material 
for the relief asked, where the bill does seek relief, or as will be mate- 
rial for the order required, where the bill does not seek relief, but asks for 
an order not properly or technically called relief. This, if it required 
authority, is clearly and distinctly laid down in Scott v. Mackintosh,^ 
Agar V. The Regent's Canal Company,^ and in Hirst v. Peirse.'' It is 
also founded on common sense, for if this were not the law, the plain- 
tiff, who had stated a case asking for no relief or assistance from the 
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Court, might examine a defendant in all the details of his past life and 
parentage, and gratify an idle and fruitless curiosity, which would in no 
respect assist him in his suit. 

"What is it then that a plaintiff in a bill to perpetuate testimony re- 
quires? It is this, and only this : that the defendant shall admit his title 
to examine such witnesses as he may may think fit, on the various mat- 
ters and issues stated in his bill. Bej'ond this, the inquiry is idle and 
fruitless ; the answer of the defendant cannot be used against him in 
any further proceeding, and if the bill be brought to a hearing, it will 
be dismissed with costs. This is established in Hall v. Hoddesdon,^ 
"Welby V. The Duke of Portland,'^ and Anon.' It is true that such dis- 
missal does not prejudice the evidence alreadj- given ; but aU this shows 
that as soon as the first answer is put on the file, the plaintiff has, on 
filing a replication, full power to examine what witnesses he may 
choose on the various issues stated in his bill. Unless the right of the 
plaintifl!' to compel an answer were confined to what he seeks by his bill ; 
or, in other words, his right or title to examine witnesses respecting 
the points stated in the plaintiff's bill, it is plain that the Court could 
never draw any line, or tell where to stop the plaintiff in his examina- 
tion of the defendant on interrogatories. Everj'thing, except what con- 
sists in an admission or denial of the plaintifi"s right to examine 
witnesses in perpetuam rei memoriam, would be equally material, or, 
rather, equally immaterial, and the whole birth, parentage, education, 
and early life of the defendant might be inquired into by the plaintifl", 
and the Court would be able to fix on no principle by which to stop the 
inquirj' or curiositj' of the plaintiff. 

It is said that, by the modern practice, the parties themselves can be 
examined, and that this is a mode of examining the defendants ; but 
the answer to that is obvious ; the proper mode of examining a defend- 
ant as a witness is the same as that of examining all the other witnesses, 
and as it is only by so examining them that their depositions can be 
made evidence at a future period, so it is only bj* examining a defend- 
ant in like manner that his evidence can be perpetuated in common with 
that of the other witnesses. 

Upon the fullest consideration I have been able to give to this case, 
I am of opinion that it would be contrarj^ to the principle of pleading, 
as laid down bj' Lord Eedesdale and Lord Eldon, to convert a bill 
properly filed to perpetuate testimony into a bill for discover^', in the 
technical sense in which the words are used bj' Lord Redesdale, and 
that if it be not so converted, and if it be treated as a bill of discovery 
only in the general sense of that term in whicli Lord Redesdale ob- 
serves that " every bill is in reality a bill of discovery," then that the 
discovery sought is not material to the only order which can be obtained 
by the plaintiff in this suit, and that consequently the answer to these 
interrogatories, which cannot be read for any legitimate purpose, either 

1 2 P. Wms. 161. 2 6 B. P. C. 39. » 2 Ves. Sen. 496. 
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in this suit or in anj' other proceeding, is not material for the purpose 
of this suit, and cannot be required, and consequently that these ex- 
ceptions must be disallowed with costs. 

May 7. 

The plaintiffs having filed a replication, the defendant now moved to 
stay all proceedings in this suit, with costs, to be paid by the plaintiffs. 

The Solicitor- General (^Sir H. Palmer'), Mr. Selwyn, and Mr. C. Swan- 
sfon, in support of the motion. The statement in the first bill, that no 
proceedings could be taken to try the question, prevented the defend- 
ants' demuiTing to it. Angell v. Angell. But the plamtiffs have since 
filed a second bill raising the same question, and which clearly shows 
that the first suit is unnecessary and useless. Though the defendants 
failed, in consequence of mere technicalities, from availing themselves 
of this objection bj' plea, those technicalities do not exist on this 
motion. The two suits which raise the same point ought not to be 
allowed to proceed, for if they do, the same witnesses will be examined 
twice over, while, if any special necessity exists for their immediate ex- 
amination, it may take place de bene esse in the second suit. As this 
suit can never be brought to a hearing, the objection cannot, as in an 
ordinary case, be effectually taken by the answer, and it is, therefore, 
properly brought forward by motion. The proceedings in this suit 
ought therefore to be sta^-ed. 

As to the costs, the defendants, who have examined no witness on 
their own behalf, are clearly entitled to them. Blinkhorne v. Feast,' 
V. Andrews.^ 

Mr. Baggallay, Mr. Hobhouse, and Mr. Cotton were not heard. 

The Master of the Rolls. This case is very singular in its cir- 
cumstances, but in addition, it seems destined to raise a number of 
pecuhar points of pleading. This motion is, as I said during the argu- 
ment, in substance the re-argument of the plea. This was not dis- 
puted ; but it was said that upon this motion the defendants are relieved 
from the technicalities to which they were subject in regard to the plea. 
But it is necessarj' that some rules of pleading should be preserved ; 
here is a bill for perpetuating testimony, it is not demurred to, but an 
answer is put in which admits the plaintiff's right to examine witnesses 
in perpetuam rei memoriam, and a plea to it is afterwards overruled. Is 
it open to the defendants, after they have admitted the plaintifi"s title 
to what thej' ask by their bill, to come and saj' that, by reason of some 
other proceeding taken by the plaintiffs in another court, thej' are not 
entitled to what they ask, and that all the proceedings in this suit 
ought to be stayed ? If the plaintiffs had filed their bill to perpetuate 
testimony, and it appeared upon the face of it that they could at once 
bring the matter before a court of law, and try the question, the bill 
would have been open to a demuiTer. But if the defendant does not 

I 1 Dick. 153. 2 Barnardiston (C. C.)> 333. 
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think fit to demur, but answers the bill, can he afterwards come and 
stay the proceedings on the ground that this is a matter which may be 
at once tried at law ? Would not this Court say, If you wish to avail 
yourself of this defence, you ought to have done so at the proper time 
by plea or demurrer ? Does it make the thing more clear that a suit 
has since been instituted? 

This, which is a distinct question of pleading, is, whether a defend- 
ant, who has admitted the title of the plaintiffs to this species of order, 
can afterwards say he was wrong in making the admission, and ask that 
all the proceedings might be staj-ed. How can I tell under what cir- 
cumstances the other bill has been filed ? 

Take this case, which actually happened : a man who was tenant for 
life, with remainder to his first son in tail, married, first at Gretna 
Green, had a son born, and was afterwards married again at St. 
George's, Hanover Square. On his first son coming of age, he and his 
father cut off the entail and mortgaged the property' to A B, who, find- 
ing that the eldest son was born before the second marriage, filed a bill 
to perpetuate testimony as to the Scotch marriage, and proceeded to 
examine his witnesses. Now, suppose this had happened ; that when 
the eldest son had examined one-half his witnesses, the father had 
died, and that the second son claimed the estate, would not the 
eldest son have been allowed to proceed in the examination of his 
witnesses, or would the question be made more clear bv the second 
son's bringing an ejectment to recover the estate ? I apprehend that 
the Court would, in such a case, allow the examination of the witnesses 
to proceed. 

In this case, on a former occasion, I gave directions for the examina- 
tion in the Registrar's Office of every reported case relating to this sub- 
ject, but in none of them can such a motion as the present be found. I 
do not saj' that this is conclusive, but such a case as I have stated must 
have arisen. 

I am of opinion that this motion cannot be sustained. 

The plaintiffs have brought a bill claiming a right to examine wit- 
nesses in perpetuam rei memoriam ; that right has been admitted, and 
they are entitled to the order peculiar to suits of this nature. I can- 
not go into circumstances of the other suit, the objects of the two 
suits not being identical. I must, therefore, refuse this motion with 
costs. 

May 8. 

The Solicitor -General stated that it had been agreed that pro- 
ceedings in this suit should be stayed, on terms which had been ar- 
ranged between the parties. 
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EARL SPENCER v. PEEK. 
Before Lord Romillt, M.R., February 15, 1867. 

\Eeported in Law Reports, 3 Egitity Cases, 415.] 

This was a demun-er to a bill to perpetuate testimony. 

The bill stated that the plaintiff was lord of the manor of Wimbledon ; 
that a small portion of the hereditaments comprised in the manor was 
copj-hold ; that the wastes of the manor consisted of " an ancient com- 
mon, called Wimbledon Common, Putne}' Heath, Roehampton Green, 
and divers other pieces or parcels of waste, comprising 1,000 acres or 
upwards ; " that the lords of the manor had from time immemorial 
enjoj'ed and exercised the right, without the consent of an}- person or 
persons, of digging and taking awaj-, and giving authority to dig and 
take away, any portions of the soil of the said common or other wastes, 
and of making bricks, pipes, or tiles, of the clay so dug, and selling 
the same ; that the plaintiff, as such lord, had caused portions of the 
soil to be dug and taken away, and had caused bricks to be made on 
the common from clay dug thereout, and to be sold for his own benefit, 
but had not, by the exercise of any of his rights, prejudiced the 
common rights (if any) of the tenants of the manor in respect of 
the common or other wastes; that on Dec. 1, 1866, a bill was 
filed against the plaintiff by the defendant, suing on behalf of him- 
self and all other the freehold and copyhold tenants of the manor, 
alleging that he was a tenant of the manor, and that until recentl}- the 
soil of the common was only dug under the superintendence of officers 
appointed by the tenants at general courts baron, and prajdng for an 
injunction to restrain the plaintiff from using the soil of the common 
for making bricks, and for an account of the i^rofits made bj' him from 
the sale of the soil and bricks ; that the said suit of Peek v. Earl Spencer 
was still pending, and that the plaintiff had entered an appearance 
therein, and was preparing his answer, but that a considerable time 
must elapse before issue could be joined, and that a material portion of 
the plaintiff's evidence in support of his defence in that suit, consisting 
of the testimonj' of four aged persons named in the bill, who had 
lived all their lives in the neighborhood, and were the onlj- persons 
now living capable of giving testimony as to some of the matters 
in litigation in Peek v. Earl Spencer, was in danger of being lost; 
and it charged that the plaintiff was entitled to have such testi- 
mony perpetuated, not merelj- with a view to supporting, in Peek v. 
Earl Spencer, his title in respect of the jnatters in litigation in that 
suit, but also for supporting the title of the plaintiff and his successors 
in resjDect of the same matters, if they should thereafter become the 
subject of litigation or judicial investigation between any of the tenants 
of the manor for the time being and the plaintiff or any of his succes- 
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sors in title ; and it prayed that the plaintiff might be at liberty to ex- 
amine the said four persons in respect of the matters and for the 
purposes aforesaid, and that their testimony might be pei-petuated in 
order that the same might be used "as well in connection with the 
said suit of Peek v. Earl Spencer, as at all other proper times as occa- 
sion shall require." 

No affidavit had been filed with the bill. 

The defendant demun-ed on three grounds, viz. : 1st, "Want of 
equity ; 2nd, Uncertainty in the description of the wastes of the ma- 
nor ; 3rd, the omission to file an affidavit. 

Mr. Baggallay, Q.C., and Mr. E. R. Turner, for the demurrer. 
First. A bill to perpetuate testimony is demurrable, unless it is ex- 
pressly alleged, or appears from the statements in the bill, that the 
matter to which the testimony is alleged to relate cannot be made the 
subject of present judicial investigation. Mitford on Pleading ; ^ Story, 
Eq. PI. ; ^ Angell v. Angell ; Ellice v. Eoupell. Again, a bill to ex- 
amine witnesses de bene esse can only be filed in aid of proceedings at 
law, and since courts of law have had power to take such evidence, 
bills of the latter class have become obsolete. But this bill alleges 
that the matter to which the testimony it seeks to perpetuate relates 
is actually in litigation in this court. The plaintiff may obtain an 
order to examine these witnesses de bene esse, in the suit of Peek v. Earl 
Spencer, before putting in his answer : Bown i'. Child ; * and the evi- 
dence so taken would be just as available to him in any future litiga- 
tion as if it had been taken in this suit. Moreover the plaintiff could 
at once institute a suit in the nature of a bill of peace against the ten- 
ants of the manor to establish his alleged right. Maddock's Chancery 
Practice ; * Weeks v. Staker ; ^ Arthington v. Fawkes ; ° Conj-ers v. Lord 
Abergavenny ; ' Lord Tenham v. Herbert.^ 

[The Master of the Eolls. There are manj- cases of such bills 
after actions have been brought against the lord ; but could he file a 
bill quia timet until his right had been disputed ?] 

It is submitted that he could. This bill, however, alleges that 
the right has been disputed, and is the subject of a pending suit. It 
therefore appears upon the face of the bill that this suit is useless and 
unnecessary'. 

Second. The statement ni the bill that the wastes of the manor 
consist of an ancient common called Wimbledon Common, Putney 
Heath, Roehampton Green, and " divers other pieces or parcels of 
wastes, comprising 1,000 acres or upwards," is not a sufficiently distinct 
statement of the right claimed by the plaintiff, in respect of which he 
seeks to perpetuate testimony ; it would be impossible for the defend- 
ants to cross-examine the witnesses without knowing what are the 
" divers pieces or parcels of waste" to which the bill refers. On this 

1 Pages 52, 150. 2 S. .303. s 3 Sim. 457. 
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ground, therefore, also, the bill is demurrable. Gell v. Hayward ; ^ 
Cresset v. Mitten.^ 

Third. If this is to be treated as a bill to examine -witnesses de 
bene esse, it is demurrable on the ground that no affidavit was filed with 
it. Mitford on Pleading ; » Phihps v. Carew.* 

[The Master of the Rolls desked the plaintiff's counsel to confine 
their arguments to the first ground of demurrer.] 

Mr. Jessel, Q.C., and Mr. Holmes, for the bill. This is a bill for two 
objects. 1st, To perpetuate testimony with a view to possible future 
litigation ; and 2nd, To examine witnesses de bene esse with a view to 
the pending suit of Peek v. Earl Spencer. 

Assuming that it is demurrable as to the second, still, if it is good 
as to the first, a general demurrer must be overruled. If the allega- 
tions as to the suit of Peek v. Earl Spencer were struck out of the bill, 
a sufficient case would be stated to support a bill to perpetuate testi- 
mony ; but those allegations are inserted only to show that the defend- 
ant is a person who disputes the plaintiff's alleged rights. 

[The Master of the Rolls referred to Frietas i. Dos Santos.^] 

There the real object of the bill was to restrain an action as to a 
particular sum of money, and a general allegation of mutual accounts 
was held insufficient to support the bill. Here the bill shows a clear 
case for pei-petuating testimony without reference to the suit of Peek v. 
Earl Spencer. It is no objection to a bill to perpetuate testimony that 
the defendant, or any other person except the plaintiff, can make the 
matter to which the testimonj' relates the subject of immediate judicial 
investigation. Unless the plaintiff is, or can make himself, dominus 
litis in a present suit, he has no means of preserving evidence. The 
present defendant may at any time dismiss his bill in Peek v. Earl Spen- 
cer, or he may die or become bankrupt, and the suit may not be reviAed ; 
and in any of these cases the plaintiff will lose the benefit of this evi- 
dence. That the rule, as stated by Lord Eedesdale,^ is confined to the 
case of the plaintiff himself, having no present right of action or suit, 
is explained by Mr. Jeremy's note, and is clearly pointed out in Stor3''s 
Eq. PI.', where he adds to Lord Redesdale's statement these words : 
" Or if the}' can be so investigated, the sole right of action belongs ex- 
clusively to the other party." In Angell v. Angell, Sir John Leach 
saj-s, " If the party who flies the bill can by no means bring the matter 
in question into present judicial investigation .... then courts of 
equit}' will entertain such a suit ; for otherwise the only testimonj' which 
could support the plaintiff's title might be lost by the death of the wit- 
nesses. Where he himself is in possession, the adverse party might 
purposelj' dela^' Jiis claim with a view to that event." So here, if the 
plaintiff applied to examine these witnesses in the other suit, the 
present defendant might immediatelj' dismiss his bill in that suit, and 

1 1 Vera. 312. 2 1 Ves. 449; 3 Bro. C. C. 481. ' page 150. 

4 1 P. Wn)3. 117. s 1 Y. & J. 574. e Mit PI. p. 52. 

' Page 303. 



40 EARL SPENCER V. PEEK. [OHAP. I. 

file a new bill when tliey are dead. It maj- be said that if the defend- 
ant were to dismiss his bill, the plaintiff might file a bill to perpetuate 
testimonj-, but in the mean time the witnesses may die, and, therefore, 
the plaintiff is entitled to have their evidence taken now in a suit which 
cannot be stopped without his consent. Unless, then, the plaintiff can 
at once file a bill to establish his right, this bill, so far as it seeks to 
perpetuate testimony with a view to future litigation, is not demurrable. 
But a lord of a manor cannot file such a bill unless his right has been 
attacked either by actions at law or by some act entitling him to an 
injunction. In Weeks v. Staker^' and Arthington v. Fawkes '^ injunc- 
tions were granted to restrain cutting timber or pulling down fences. 

In Phillips V. Hudson,^ all the authorities were searched, and no case 
could be found of a bill of peace by a lord of a manor in undisturbed 
possession. 

But this bill may be supported, so far as it seeks to examine wit- 
nesses in support of the plaintiff's defence in Peek v. Earl Spencer. It 
does not follow that, because a defendant may obtani an order to ex- 
amine them in that suit, he maj' not file a bill for the same purpose, 
lust as a defendant may file a cross bill for the purpose of discovery, 
although he might obtain the discover}' bj' interrogating the plaintiff. 

Lord Romilly, M.R. I am of opinion that this demurrer must be 
allowed. The principle which is laid down in all the cases is, that if 
the matter to which the required testimony is alleged to relate can 
be immediately investigated in a court of law, and the witnesses are 
resident in England, a demurrer will hold. This is laid down by Lord 
Redesdale in man}' of the passages where he mentions those cases. It 
is contended that this can only apply where the plaintiff in a bill for 
the perpetuation of testimony can himself bring an action and have the 
matter tried ; but I apprehend that to be a mistake, and that if 
the matter is in the course of investigation in a suit, that removes the 
exact objection. It is stated by Mr. Justice Storj', la3'ing down the 
same rule, that where a right of action lies in the defendant, although 
the matter might be investigated in a court of justice, still the bill 
would lie ; and I assent to that view of the case. What Mr. Justice 
Storj- means is, that where the right is in the other party to bring an 
action against the plaintiff who files the bill to perpetuate testimony, 
he may maintain such a bill if no such action is brought. It is quite 
new to me, and I believe nobody will find such a case in the books, 
that where a person brings an action or files a bill against a defendant 
in respect of a matter to be tried, which the defendant might not have 
been able himself to have put in a course of litigation to get determined, 
that defendant can file a bill to perpetuate testimon}- as to the matters 
in litigation in that suit. I do not believe that any such bill can be 
found, and it would, in my opinion, be contrary to principle and pre- 
cedent. It is obvious that if a person files a bill in this court against a 
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person who is the owner of an estate, alleging that he is, by reason of 
certain circumstances, a trustee for the plaintiff, and asking that he 
shall be compelled to account and deliver it up, a bill by the defendant 
for the perpetuation of testimony would not lie. The passage in Sir 
John Leach's judgment in Angell v. Angell has been, in mj' opinion, 
misunderstood ; he expresslj' points out that it is where an investigation 
is not about to take place in a court of justice that such a bill would 
lie. He says, " if it be possible that the matter in question can, b3' the 
party who files the bill, be made the subject of immediate judicial 
investigation, no such suit is entertained ; but if the party who files the 
bill can by no means bring the matter in question into present judicial 
investigation (which maj- happen when his title is in remainder, or 
when he himself is in possession) , there courts of equity will entertain 
such a suit ; for otherwise the only testimony which could support the 
plaintiff's title might be lost by the deaths of his witnesses. Where he 
is himself in possession, the adverse party might purposely delaj' his 
claim with a view to that event." But if, instead of delaying his claim 
with a view to that event, he brings forward his claim immediatelj-, 
then, as the question will be made the subject of immediate judicial 
investigation, and as a suit is instituted for that purpose, a bill to 
perpetuate testimonj- cannot be brought in aid of the defence to that 
suit : it can only be brought where the question is not about to be made 
the subject of judicial investigation. Mr. Jessel felt that this was 
the pinch of the case, and accordmgly his argument rested upon this, 
that the plaintiff in the other suit may dismiss his bill at any moment. 
Unquestionably he may, and if there is no bill pending, then the 
lord of the manor may file a bill for the perpetuation of testimony for 
the purpose of estabUshing his rights in the manor ; but if the matter 
is about to be investigated in a pending suit, so long as that suit is in 
existence, his proper course is to apply in that suit for an order to ex- 
amine witnesses de hene esse, and not to file a bill for the perpetuation 
of testimony. It would be a great oppression on the plaintiff in the 
first suit, if he were to be made a defendant in a suit for the per- 
petuation of testimony, as he would have to go through the expense of 
the whole of such a suit, the greater part of which might not be neces- 
sary. A case for the perpetuation of testimony is not confined to old 
and infirm witnesses, or to a single witness who alone can speak to the 
matter. In a case where j'ou examine witnesses de hene esse it is so 
confined. In a case for the pei-petuation of testimony you may ex- 
amine everybody, and aU the evidence is sealed up, and only brought 
out when occasion requires it, and if the witnesses are alive it cannot 
be used, and the evidence must be taken over again. If I were to 
allow this suit to continue. Earl Spencer might examine all the inhab- 
itants of the town of Wimbledon and the neighborhood, whatever then- 
ages, and the plaintiff in the suit of Peek v. Lord Spencer would be 
compelled to cross-examine them, and that evidence would be sealed 
up, and not one of the depositions could be used in case they should be 
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alive at the time the evidence is taken in the first suit. That is not 
the object of a bill to perpetuate testimony ; such a bill is not to be 
used as a defence to an existing suit. This is a case in which the 
plaintiff might have obtained an order for the examination de bene esse 
of these old witnesses. As a bill for that purpose, I do not think that 
this bill can properly be sustained. The order ought to have been 
obtained by a proceeding in the other suit itself. I am therefore of 
opinion that this demurrer ought to be allowed, with costs. 



CHAPTER II. 
BILLS QUIA TIMET AND BILLS OF PEACE. 



LORD BATH v. SHEEWIN. 
Before Cowpee, Lord Keeper, TEiiaTT Teem, 1706. 

[Reported in Precedents in Chancery, 261.J 

A BILL was brought for a perpetual injunction to stay the defendant 
from bringing any more ejectments to try his title at law, suggesting 
that the plaintiff had five verdicts, and that it was an unreasonable vex- 
ation, &c. ; therefore to put his title in perpetual peace was the end of 
the bOl. 

The Lord Keeper, after this had been fully debated, took time to con- 
sider of it, and now delivered his opinion, viz., that, to give the court an 
original jurisdiction, there ought to be a fraud, or a trust, or some 
accident fall out in the case, to prevent some great inconvenience, as 
between a lord of a manor and the tenants thereof, to settle the several 
rights, if, in case the right between the lord and the several tenants was 
to be settled in separate actions, the difficulty upon the lord would be 
insuperable, by reason of the multiplicity of suits at law ; the Mke in 
settling boimdaries, &c. : therefore this Court will interpose and direct 
an issue to be tried, and the conscience of the Court thereby informed 
and satisfied, this Court wiU then put the whole in peace by a perpetual 
injunction. 

But this case, he said, was in its nature new, and did not fall under 
the general notion of a bOI of peace ; this being oulj' between A and B, 
and one man is able to contend against another, and if the courts of 
law on new demises will not suflfer the former verdicts to be pleaded, 
he could not help it : he said he was satisfied of the vexatiousness of 
the defendant in this case, but if it was a giievance, it was in the law, 
which was proper for another jurisdiction, viz., the parliament, to reform, 
and that it would be arrogance in him, by decrees or injunctions, to take 
upon him the reformation of the law. 
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SAME CASE ON APPEAL. 
In the House of Lords, Januaky 17, 1709. 

[Reported in i Brown's Cases in Parliament (Toml.ed.) 373.| 

George, Duke of Albemarle, was in his lifetime seised in fee of 
divers manors, lands, and hereditaments in the several counties of 
York, Lancaster, Lincoln, Middlesex, Essex, Hertford, and Berks ; and 
in December, 1669, he settled the same, after his own death, to the use 
of his son Christopher for life ; remainder to his first and other sons 
in tail male ; remainder to his own right heirs. 

On the 3d of January', 1669, Duke George died, whereupon Duke 
Christopher, his son, by virtue of the settlement, entered and enjo3'ed 
during his life, and died in 1687, without issue ; after whose death, part 
of the estate reverted to the Crown, other part to one Thomas Pride, as 
grandson and heir of Thomas Monk, the elder brother of Duke George, 
who afterwards sold the same to John, Earl of Bath, the grandfather of 
the present appellant, the Earl ; and as to the residue of the estate, 
Elizabeth, Duchess of Albemarle, the widow of Duke Christopher, who 
afterwards intermarried with Ralph, Duke of Mountague, was entitled 
to great part thereof during her life ; and the appellants were severally 
entitled, under Duke Christopher, to most of the said real estate, part 
in possession, and the rest in reversion, expectant on the Duchess's 
death. 

Several years after the death of Duke Christopher, a pretence was set 
up by Thomas Pride, that Ann, Duchess of Albemarle, Duke Chris- 
topher's mother, who had formerly been married to one Thomas Radford, 
was never married to Duke George ; or, if she was, yet that her first 
husband was then alive, and was also living at the birth of Duke Chris- 
topher, on the 14th of August, 1653; and consequently that Duke 
Christopher was not the lawful issue or heir of Duke George, but that 
Pride, as the real heir-at-law of Duke George, was entitled to the whole 
estate. 

On this title Pride caused an ejectment to be brought on his own 
demise for part of the estate, against the said John, Earl of Bath, Ralph, 
Duke of Mountague, and others ; and this cause being tried at the bar 
of the Court of Queen's Bench on the 6th day of February, 1694, by a 
Hertfordshire jury, a verdict upon full evidence was given for the de- 
fendants. 

After Pride's death, Thomas Pride, his son, upon the same title, caused 
another ejectment to be brought on his demise for other part of the 
estate, against the same parties ; and upon the trial of this cause at the 
bar of the court by an Essex jury, on the 24th of April, 1696, a verdict 
was given again for the defendants upon full evidence. 

Thomas Pride, the son, afterwards died, leaving three children, who 
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having all died without issue, Elizabeth, the late wife of the respondent 
Sherwin, became his heir-at-law ; and thereupon she and her said hus- 
band, on the same pretence of title, caused an ejectment to be brought 
on their demise, for a different part of the estate, against Sir Walter 
Clarges and others ; and this ejectment being also tried at tlie bar of 
the Court of King's Bench by a Yorkshire jurj', on the 8th of May, 
1700, a private verdict on full evidence was given for the then defend- 
ants, and Sherwin and his wife, being duly called, suffered a nonsuit. 
But notwithstanding this, they soon afterwards thought proper to bring 
another ejectment, on the same title, for the same lands, and agauist the 
same parties, and this being tried in the same manner on the loth of 
November, 1700, a verdict was given for the defendants upon full 
evidence. 

But Sherwin and his wife, still restless and uneasy, made use of 
various practices and contrivances to prevail upon the tenants of Sir 
Walter Clarges to attorn to them, and in part succeeded ; whereupon 
Sir Walter Clarges caused an ejectment to be brought against Sherwin 
and his wife, and their tenants, as well on his own single demise as on 
the demise of the executors of Duke Christopher ; and this cause bemg 
tried at the bar of the same court by a Yorkshire jurj^, on the 4th of 
Maj-, 1703, a verdict was given for the plaintiff. 

The single question upon all tliese trials was, whether Dulie Christo- 
pher was the lawful son and heir of Duke George, or not? The jurors 
upon each of them were gentlemen of quality and character in the said 
several counties ; and the judges who tried the causes took great time 
and pains in the trial, and expressed themselves well satisfied with the 
verdicts. 

Notwithstanding the uniform event of these five trials, Sherwin and 
his wife caused other declarations in ejectment to be delivered for differ- 
ent parts of the estate, in the possession of the appellants ; and they 
also took upon them to borrow monej', and to grant several derivative 
Interests in this estate to the several other respondents ; whereupon the 
appellants, in Michaelmas Term, 1703, exhibited their bill in Chancery 
against the respondents, praying that all questions touching the legiti- 
macy of Duke Christopher, or concerning his being the son and heir of 
Duke George, might be quieted and extinguished; and to that end, 
that a perpetual injunction might be awarded, to stay all further pro- 
ceedings at law upon the said pretended title, and to prevent multipUcity 
of suits and endless vexations. 

On the 28th of June, 1706, this cause was heard before the Lord 
Chancellor Cowper, when his Lordship was pleased to decree that the 
bill should stand dismissed, with costs. 

But from this decree the plaintiffs appealed ; and on their behalf it 
was insisted that a perpetual injunction ought to have been granted, 
upon the circumstances of the case, and because the matter and only 
point in question had undergone so many and such strict examinations, 
and had been so fully settled by no less than five trials at bar, all the 
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same way and in the most solemn manner possible. That such pretence 
of title ought the rather to be silenced, because Duke Christopher lived 
near twenty years after the death of his father ; and during all that 
time enjoyed as well the paternal estate of the family as the honors of 
it, in the capacity of heir male of the body of Duke George, and could 
not have enjoyed the same, had he not been so : that neither Thomas 
Pride the father, or Thomas the son, or Elizabeth Sherwin, in all this 
period, ever set up or pretended to have any title to anj' part of the 
paternal or other estate ; but, on the contraiy, owned Duke Christopher 
to be (as he really was) the lawful son and heir of Duke George, and so 
he was also acknowledged by King Charles II., King James II., and 
King William ; was received and sat as such in the House of Peers, and 
under that title was appointed lord lieutenant of several counties in 
England, and also generalissimo of the Western Plantations. That 
there seemed still a higher reason for a court of equity, after so manj- 
solemn trials, to interpose in this matter, since it was to silence an 
odious question touching the legitimacy of a noble person, started and 
prosecuted after his death ; and, hy the present method of proceedings 
in ejectment, the appellants, unless relievable in equity, would be liable 
to perpetual suits and vexations upon the same question. As to the 
objection that, the common law having fixed no bounds to the number 
of trials in ejectment, persons were at liberty to prosecute in that way 
as often as they pleased, and therefore a court of equity ought not to 
restrain their right, it was answered that the method of trying the title 
to mheritances by ejectment was of no very long standing, for the 
ancient way of trj'ing such rights was in real actions, and there the 
wisdom of the common law had fixed proper limits to such prosecutions, 
for preventing vexatious and endless contests. And, as so great an in- 
convenience, and even abuse of the law was practised in this case, it 
was highlj' reasonable that a court of equitj' should interpose and ob- 
viate the mischief, by granting a perpetual injunction ; after the right 
and the only matter in question had been tried so often, and fairh' 
settled b}' so many solemn and concurring verdicts. That there were 
many precedents, where courts of equit}' granted perpetual injunctions 
for quieting inheritances after two trials, and where only one of those 
trials had been directed by such court ; and it was conceived that the 
reason in this case was full as strong, where the respondents, bj' their 
own choice, had tried the single point in question by five several juries 
in three diflferent counties. 

On the other side it was contended that, where any person has a right 
of entry into lands, he may by law enter whenever and as often as he 
pleases, and, when in possession, may make a lease ; and if the lessee 
be disturbed, an ejectment may be brought in his name. And this 
right the law had not thought fit to limit or restrain, but looked upon 
the party's bearing his own charges, and paying his adversary's costs, 
to De a proper penalty on the one, and a sufficient compensation to the 
other ; so that upon these terms he might bring as many ejectments as 
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he pleased : and therefore to reverse the present decree would be dh-eetly 
to make a new law. That the title of the respondents was the title of 
an heir-at-law, who is the favorite of the law ; but that of the appellants 
was at best but the title of a volunteer, and therefore not to be protected 
against the heir. That for some part of the estate no ejectment had 
yet been tried, and the respondents were in possession of other part of 
it, which the appellants could not recover without a trial ; so that the 
question could not be considered as closed while, with respect to any 
part of the estate, it remained untried. And that the matter in question 
was purely a matter of fact, triable by a jury, without involving any 
one point proper to give a court of equity jurisdiction ; nor was there 
any one precedent of such a decree as the appellants sought for in this 
case, where the question was singly a point of fact, between heirs at 
law on the one side, and persons claiming under a voluntary conveyance 
on the other. 

But, after hearing counsel on this appeal, it was ordered and adjudged , 
that the decree of dismission complained of should be reversed ; and 
that the Court of Chancery should forthwith issue a perpetual injunction 
to stay the proceedings at law of the defendants in chancery, and all 
claiming under them, against the now appellants, and all claiming under 
them, upon the pretended title of the said defendants, grounded upon 
the alleged illegitimacy of Christopher, late Duke of Albermarle.* 



MAYOR OF YORK v. PILKINGTON AND OTHERS. 

Before Lord Hardwicke, C, December 5, and Makoh 13, 1737. 

[Reported in 1 Athyns, 282.J 

A BILL was brought in this court, to quiet the plaintiffs in a right of 
fishery in the river Ouse, of which they claimed the sole fishery for a 
large tract, against the defendants, who, as it was suggested by the bill, 
claimed several rights, either as lords of manors, or occupiers of the 
adjacent lauds, and also for a discovery and account of the fish they 
had taken. 

The defendants demurred to the bill, as being a matter cognizable 
only at law. 

The Lord Chancellor. Such a bill against so many several tres- 
passers is improper before a trial at law ; a bill may be brought against 
tenants by a lord of a manor for encroachments, &c., or by tenants 
against a lord of a manor as a disturber, to be quieted in the enjoyment 
of their common ; and as in these cases there is one general right to be 
established against all, it is a proper bill, nor is it necessary all the 
commoners should be parties ; so likewise a bill may be brought by a 
parson for tithes against parishioners, or by parishioners to establish a 
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modus, for there is a general right and privity between them, and con- 
sequentlj' it is proper to institute a suit of this kind. 

There is no privity at all in the case, but so many distinct trespassers 
in this separate fishery ; besides, the defendants may claim a right of a 
different nature, some by prescription, others by particular grants, and 
an injunction here would not quiet the possession, for other persons, 
not parties to this bill, may likewise claim a right of fishing. 

It is more necessary, too, in this case, there should be a trial at law, 
for it does not clearly appear whether there is a right even in the plain- 
tiffs, and if it should eventually come out that the corporation of York 
are lords of this fishery, then would be the proper time to have an 
injunction to prevent their being disturbed in their possession. His 
Lordship therefore allowed the demun-er. 

This demurrer was set down to be reargued on March 13, 1737, 
when, in support of it, it was urged, that though it is charged in the 
bill that this bill is to prevent multiplicity of suits, yet that was never 
allowed in this court, where the defendants have all different titles, 
and depend upon various matters and rights, and is not like the case 
of lords and tenants, or parsons and parishioners, nor properly under 
the rule of bills of peace, for no other party who has a title or right of 
the same nature could be liound by this bill : the plaintiffs say they 
have a prescriptive right ; this being a public royal river, the defendants, 
being lords of manors, may have the same right, or for the same reason 
they cannot prescribe for that, unless for some consideration paid. 

Mr. Attorney- General, e contra. The defendants never attempted to 
set up this exclusive privilege till now, but have always applied for 
leave to the plaintiff's ; the defendants are owners of lands and lords 
of manors adjoining to this river, and it may properly be determined 
whether the plaintiff's have that sole and separate right of fishery, and 
that is incumbent on the plaintiffs to prove : such bills have been 
brought by the city of London for some certain duties, and though a 
great many particular rights have been insisted on, yet a general issue 
has been directed to try the right. In the case of v. Carter, 

1 734, a bill was brought by the lord of the manor of Stepnej', for sixpence 
on every load of hay carried to Whitechapel ; though the lord, house- 
keepers, and scavengers claimed each some right in the sixpence, j'et 
one general issue was directed by Lord Talbot to try that question, and 
the demurrer in that case was overruled. 

The Lord Chancellor. When this case was first argued, I was 
of opinion to allow the demurrer ; but I have now changed my opinion. 

Here are two causes of demurrer, one assigned originally, and one 
now at the bar, that this is not a proper bill, as it claims a sole right 
of fishery against five lords of manors, because they ought to be con- 
sidered as distinct trespassers, and that there is no general right that 
can be established against them, nor any privity between the plaintiffs 
and them. 

In this respect it does differ from cases that ha^•e been cited of lords 
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and tenants, parsons and parishioners, where there is one general rio-ht, 
and a privit}- between the parties. But there are cases where hills of 
peace have been brought, though there has been a general right claimed 
In- the plaintiff, and 3-et no piivitj' between the plaintiffs and defend- 
ants, nor any general right on the part of the defendants, and where 
many more might be concerned than those brought before the Court : 
such are bills for duties, as in the case of the city of London v. Per- 
kins ^ in the House of Lords, where the city of London brought only 
a few persons before the Court, who dealt in those things whereof the 
duty was claimed, to establish a right to it, and j-et all the king's sub- 
jects may be concerned in this right ; but because a gi-eat number of 
actions may be brought, the Court suffers such bills, though the defend- 
ants might make distinct defences, and though there was no privity 
between them and the city. 

I think, therefore, this bill is proper, and the more so because it 
appears there are no other persons but the defendants who set up any 
claim against the plaintiffs, and it is no objection that they have 
separate defences ; but the question is, whether the plaintiffs have a 
general right to the sole fishery, which extends to all the defendants ; 
for notwithstanding the general right is tried and established, the de- 
fendants may take advantage of their several exemptions, or distinct 
rights. 

Another cause of demurrer is, that the plaintiffs have not established 
their title at law, and have therefore brought their bill improperly to be 
quieted in possession. Now it is a general rule that a man shall not 
come into a court of equity to establish a legal right, unless he has 
tried his title at law, if he can ; but this is not so general an objection 
as alwa}-s to prevail, for there have been varietj' of cases both ways. 

There are two cases reported together in Free, in Ch. 530, Bush v. 
Western, and the Duke of Dorset v. Serjeant Girdler ; in the former it was 
held that a man who has been in possession of a watercourse sixty years, 
ina}- bring a bill to be quieted in his possession, although he had not 
established his right at law ; in the latter, that a man who is hi posses- 
sion of a fisherj' may bring a bill to examine his witnesses in perpetuam 
rei memoriam, and establish his right, though he has not recovered in 
afflrmauce of it at law ; otherwise, if he is interrupted and disi)ossessed, 
for then he had his remedj' at law. 

In the present case the demurrer was ovenailed. 

1 3 Bro. P. C. (Toml. ed.) 602. 
4 
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LORD TENHAM v. HERBERT. 

Before Lord Hardwicke, C, December 17, 1742. 

[Reported in 2 Atkyns, 483.] 

The plaintiff brought his bill, in order to establish his right to an 
oj-ster fisherj', and to be quieted in the possession of it, against the 
defendant Herbert, who claims the piece of ground where this fisherj' 
is, as belonging to his manor. 

The defendant demurred to this bill, as it is a matter properly triable 
at law. 

The Lord Chancellor. Undoubtedly there are some cases in which 
a man may, by a bill of this kind, come into this court first ; and there 
are others where he ought first to establish his right at law. 

It is certain, where a man sets up a general exclusive right, and 
where the persons who controvert it with him are very numerous, and 
he cannot, bj- one or two actions at law, quiet that right, he maj- come 
into this court first, which is called a bill of peace, and the Court will 
direct an issue to determine the right, as in disputes between lords of 
manors and their tenants, and between tenants of one manor and another ; 
for in these cases there would be no end of bringing actions of trespass, 
since each action would determine only the particular right in question 
between the plaintiff and defendant. 

As to the case of the Corporation of York and Sir Lionel Pilkington, 
the plaintiffs there were in possession of the right of fishing upon the 
river Ouse, for nine miles together, and had constantly exercised that 
right ; and as this large jurisdiction entangled them with different lords 
of manors, it would have been endless for the coiTporation to have 
brought actions at law. 

But where a question about a right of fishery is onlj' between two 
lords of manors, neither of them can come into this court tUl the right 
is first tried at law. 

Lord Tenham does not chai'ge, in this case, any possession for the last 
thirtj'-eight j'ears, so that this is in the nature of an ejectment bill : the 
plaintiff says that this piece of ground aqua cooperta belongs to him ; 
Mr. Herbert insists it belongs to him ; so that this may very properly 
be determined at law, as it is a mere single question, to try the right 
between two persons ; and it is not like the case of the Corporation of 
York, who must have gone all round the compass to have come at thek 
right at law. 

Therefore the demurrer must be allowed. 
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DILLY V. DOIG. 
Before Lord Loughborough, C, November 19, 20, 1794. 

{Reported in 2 Vesey, Junior, 486.] 

The plaintiff was proprietor of an improved edition of Entick's Dic- 
tionary, and had obtained an injunction to restrain the defendant from 
selling a spurious edition printed at Edinburgh. 

Mr. Thompson moved, upon notice, for leave to amend the bill, hy 
making another bookseller, who had procured several copies of the 
spurious edition from Edinburgh, with a view to sale, a partj', without 
prejudice to the injunction. He said the bill only sought to establish 
one general right ; and cited Mayor of York v. Pilkington, 1 Atk. 282. 

The Lord Chancellor. The mode proposed would be more incon- 
venient than separate bills. The right against the different booksellers is 
not joint, but perfectlj' distinct : there is no privity. If the defendant 
against whom you had got the injunction had transferred his books 
to another, I would have followed it. In the case cited, the bill was 
to prevent multiplicity of suits ; one general right was Uable to invasion 
hy all the world : so a bill to establish the custom of a mill : they stand 
upon a distinct ground. I do not remember any case upon patent rights 
in which a number of people have been brought before the Court as 
parties, acting all separately upon distinct grounds : it has alwaj's been 
against a particular defendant. In a case here not long ago, upon 
Bolton and Watt's patent, there were several bills. 

The motion was refused. 



SIMPSON V. LORD HOWDEN. 

Before Lord Cottenham, C, August 30, 1837. 

[Reported in 3 Mylne ^ Craig, 97.] 

The Lord Chancellor. This was an appeal from an order of the Mas- 
ter of the Rolls, overruling a demuri-er ; the case, therefore, must depend 
altogether upon the statements in the bill. The bill states the forma- 
tion of a company, in the year 1835, for the purpose of making a rail- 
way, to be called "The York and North Midland Railway Company," 
to which the plaintiffs were subscribers ; that the proposed railway, as 
described in the plans deposited according to the regulations of parlia- 
ment, passed through part of the defendant's lands ; that afterwards, 
and when it was too late to alter the line, the defendant expressed his 
dissent, and subsequently petitioned the House of Commons against the 
bill ; and that thereupon an agreement was entered into between the 



52 SIMPSOX V. LORD HOWDEN. [CHAP. II. 

defendant and the plaintiffs, in their individual capacitj', dated the 4th 
ofMaj^, 1836, whereby they agreed, in consideration of his assenting to 
the bill, that they would endeavor, in the next session, to obtain an act 
to deviate the proposed line, and to adopt another line ; and, within six 
months after the passing of the act, paj- him 5,000Z. towards compensa- 
tion for damage by the deviated line ; and if they should not succeed, 
in the following session, in getting an act for the deviated line, then to 
pay so much more, for additional compensation for the original line, as 
certain referees should award ; and should paj' lOOZ. per acre for all 
land taken for the purposes of the railway. The bill then states that 
the act passed, and that it was provided that the powers of taking land 
for the purposes of the act should cease, if not exercised within two 
j'ears. It then states that, after the passing of the bill, and before the 
company had taken any part of Lord Howden's land, a new and better 
line was suggested to them, avoiding all Lord Howden's land ; and that 
they had presented a petition to Parliament, to enable them to adopt 
this amended line. The bill then alleges that the agreement was 
against public policy and illegal, and that it was not intended that the 
5,000?. should be paid unless some damage was sustained; but that 
Lord Howden, nevertheless, had brought an action for the 5,000/. ; and 
prays that the agreement may be cancelled, or that it may be declared 
that the 5000/. was not payable unless the land were taken ; and for an 
injunction to restrain Lord Howden from proceeding in the action. 

To this bill a general demurrer was put in ; and in support of it the 
argument was, first, that the contract was not void, as being illegal or 
against public policy, and that there was therefore no ground for inter- 
fering with the obligation imposed by it ; or, secondly, if it be impeach- 
able, 3'et, as the grounds of objection to it appear upon the face of the 
contract itself, and might therefore be taken advantage of at law, equity 
ought not to interfere. 

The Master of the Rolls, as I am informed, decided the case, and 
overruled the demurrer, upon the first point, not particularly alluding 
to the second.^ . . . 

The second objection to the bill is, that the illegality, if any, ap- 
pearing on the face of the contract, is cognizable at law, and that 
equity, therefore, ought not to interfere. This must depend upon au- 
thority ; it being alleged, for the defendant, that there was no instance 
of a court of equity having entertained jurisdiction to order an instru- 
ment to be deliAcred up and cancelled, upon the ground of illegality 
which appeared upon the face of it ; and in which case, therefore, there 
was no danger that the lapse of time might deprive the party to be 
charged upon it of the means of defence. 

In Colman v. Sarrel,^ a case is referred to, in the argument, as hav- 
ing been then recently decided by Lord Thurlow, in which he is stated 
to ha^'e held that, where an instrument cannot be proceeded upon at 

' So much of the judgment as relates to the first pomt has been omitted. — Ed. 
•^ 1 Ves. Jr. 50 
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law, there is no ground to come into equity for relief; and in the case 
of Colman v. Barrel itself, his lordship dismissed the original bill, seek- 
ing to have a deed delivered up, although, upon a cross-bill seeking a 
performance of its provisions, he gave the parties an opportunity of 
trying the question of illegal consideration at law. In Franco v. Bol- 
ton,^ Lord Thurlow allowed a demurrer to a bill to set aside a bond, 
alleged to have been given pro turpi causa, after a verdict for the 
obligee, although the illegality of the consideration did not appear upon 
the face of the bond. In Gray v. Mathias,^ a bill was filed to set aside 
a bond which appeared, upon the face of it, to have been given pro 
turpi causa. The question of jurisdiction upon that ground was argued ; 
and Chief Baron Macdonald, with the assent of the three other Barons, 
dismissed the bill with costs, not professing to decide upon the question 
of jurisdiction, but, what amounts to the same thing, that in such a 
case a court of equity ought not to interfere ; stating that the plaintiff 
himself alleged that the instrument was a piece of waste paper, and was 
good for nothing, upon the face of it ; that, whenever it was produced, 
it would appear to be good for nothing, the plaintiff himself alleging 
that he had an irrefragable defence against it. This is a very distinct 
authority against the jurisdiction contended for by the plaintiffs. The 
cases upon the Annuity Acts, Byne v. Vivian,^ Byne v. Potter,^ and 
Bromley v. Holland,^ all in the fifth volume of Vesey, and the latter case 
reported upon appeal, in the seventh volume of Vesey," do not appear 
to me to be applicable to the present case ; for in none of them did the 
circumstance which created the invalidity of the transaction appear 
upon the face of the deeds, and in none ©f them were the objections 
confined to defects in the memorial, but depended upon evidence dehors, 
such as the mode of paying the consideration, of which the evidence 
might at a future time be lost. In the latter of these cases, Bromlej' 
V. Holland, Lord Alvanley expressed great doubt as to the jurisdiction, 
but thought himself bound by the prior decision of Byne v. Vivian. 
When the same case came before Lord Eldon,' he expressed a similar 
opinion as to the jurisdiction, but supported it, in that case, upon the 
preceding authorities, and by suggesting* that, by destroying the deed 
and giving evidence of its contents, the variance between the deed and 
the memorial might no longer appear. He also refers the jurisdiction 
to deliver up bills and notes to a similar ground, viz. that the evidence 
might be lost; and observes,' "There is considerable difference be- 
tween the case of a bill of exchange upon which, on the face of it, there 
can be no demand, and an instrument which, upon the face of it, pur- 
ports to affect real property ; and that is to be appUed in some measure 
to the case of a bill without a stamp ; " and he again says, " I do not 
go the length that, if it is clear that no use can be made of the instru- 
ment, that is ground enough for the equitable jurisdiction to take it out 

1 3 Ves. 368. ^ 5 Ves. 286. » 5 Ves 604. 

4 5 Ves. 609. = Ibid. 610. « Page 3. 

1 See 7 Ves. 16. » Page 20. » Page 21. 
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of the possession of the part}- who can make no use of it beneficial to 
himself." ' In Jervis a. White," upon a motion by one partner to have 
a bill delivered up which had been accepted by the other partner in 
the name of the partnership, there are some observations of Lord Eldon 
which have been supposed to favor the jurisdiction contended for ; but 
thej' must be taken with reference to the subject he was discussing, and 
the circumstances of the case, which, as stated in the sixth volume of 
Vesey,' exhibit a case of gross fraud in the formation of the partnership, 
and, therefore, in the origin of the legal obligation against which pro- 
tection was sought by the bill. In that case, there could be no doubt, 
upon that statement, as to the jurisdiction of this Court. So, in Ware 
V. Horwood,^ the facts, as stated in the tenth volume of Vesey,' 
amounted to gross fraud in the origin of the transaction. 

Of the general jurisdiction of this Court, therefore, there could be no 
doubt ; and Lord Eldon, in adverting to the general question of juiis- 
diction, is so far from asserting it as was contended for hy the plain- 
tiffs, that he refers it to cases in which the legal question arises 
incidentally, or in which " the variety and multiplicitj' of the suits that 
might be brought at law and in equity furnish some principle in equity, 
of which the Court will take advantage for the purpose of deciding, 
once for all, whether the securities be valid or not." ° In Hay ward v, 
Dimsdale,' the deed was impeached upon the ground of oppression, 
and because it was executed in contemplation of bankruptcy, and that 
the sum stated in it was not what was supposed to be due, but a sum 
supposed to be fully equal to the debt, and therefore inserted as a secu- 
rity. No illegality appeared upon the face of the deed, and manj' of 
the grounds upon which it was impeached were purely equitable. The 
demurrer, therefore, was necessarily bad, and the case has no applica- 
tion to the present. It is to be observed, as to one class of cases gen- 
erally referred to upon this subject, viz., bills to set aside annuities, 
that they not only depend upon facts not appearing upon the face of 
the instrument, but that, except in those cases in which the statute gives 
authorit}' to set aside the instrument, law affords a verj^ inadequate 
remedy ; for, first, the annuitant may repeat his action as often as the 
annuity becomes payable, and if the invalidity of the annuity be fully 
established, still thie consideration money would remain in hands which 
ought not to retain it ; and by the mode in which courts of equity deal 
with the paj-ments on account of the annuity as against the consider- 
ation paid for it, an account is raised which a court of equity alone can 
properly take. It is not a mere declaration of the illegality of the instru- 
ment, but it involves the duty of restoring the parties, as nearly as pos- 
sible, to their original situation, which a court of equity alone can effect. 
So the cases upon policies of insurance always represent transactions 
which, if true, would afford a defence to an action, yet, as proceeding 

1 See page 22. 2 7 Ves. 413. = Page 738. 

* 14 Ves. 28 ; see pp. 32, 33. 5 Page 209. 

» 14 Ves. 33. 7 17 Ves. HI. 
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from misrepresentation or fraudulent suppression, clearly give jurisdic- 
tion to courts of equity ; and, in these cases also, the return of the pre- 
mium would be to be arranged, if such cases were ever brought to a 
hearing, of which, however, there are very few precedents. In Jackman 
V. Mitchell,^ Sir S. Eomilly stated that there was no case of a decree 
for delivering up a bond appearing upon the face of it to be void, 
and referred to the case of Ryan v. Mackmath.^ Lord Eldon did not 
controvert that proposition, but said that the proposition did not arise, 
the instrument not being bad upon the face of it, but bad only as it 
might be proved to be so aliunde. In Harrington v. Du Chastel, re- 
ferred to by Lord Eldon in Bromley v. Holland,' and reported in a note 
in the second volume of Mr. Swanston's Reports,* the illegality did not 
appear upon the face of the bond, and the corrupt contract was not 
between the obligor and obligee ; and, upon the motion for the injunc- 
tion, the Lord Chancellor expressed doubts whether a court of law 
could relieve. In Law v. Law,^ the Lord Chancellor says, " It is 
agreed on all hands that this bond is good at law ; wherefore the repre- 
sentative of the obUgor is obliged to come hither for reUef." 

If, then, there be no case in which this jmisdiction has been exer- 
cised, and if I find Lord Thurlow, in the case referred to in Colman v. 
Sarrel, and the Court of Exchequer in Gray v. Mathias, deciding 
against it ; Lord Alvanley, in Bromley v. Holland, regretting that the 
jurisdiction had been assumed in the cases of annuities ; and Lord 
Eldon, in the same case directly, and in Ware v. Horwood inferentiaUy, 
disclaiming the jurisdiction contended for ; it only remains to be con- 
sidered whether any such cogent reason exists in the present case, as 
to make it my duty to assume the jurisdiction, and so, for the first time, 
to establish a precedent for it. 

Now, I find no fact stated in this bill impeaching the legality of the 
instrument, beyond what appears upon the face of the instrument. If 
there should be a decree for the plaintifi"s, it would be merely to dehver 
it up, — no consequential relief, no account to be taken, no provision for 
restoring the parties to their original position. Whether the defendant 
proceed in the action he has brought, or bring another, the same 
questions must be raised and decided at law as are raised in the bill. 
Why should a court of equity, in this case, assume to itself the decision 
of a mere legal question, contrary to its usual practice ? Would it do 
so if a biU were filed to have a note or bill delivered up drawn upon 
unstamped paper, or upon a wrong stamp? But what would be the 
consequence of retaining such a bill? Unless an injunction were 
granted, the action would proceed. If the plaintiff at law were to re- 
cover, it can hardly be supposed that this Court would restrain execu- 
tion, upon its own opinion of a point of law, after a court of law had 
decided it in favor of the demand. That a party has not effectually 
availed himself of a defence at law, or that a court of law has errone- 

1 15 Ves. 581 ; see p. 585. ^ 3 Bro. C. C. 15. » 7 Ves. 3 ; see p. 19. 

* Page 158, n. ^ Cas. t. Talbot, 140. 
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ouSly decided a point of pure law, is no ground for equitable interfer- 
ence ; and if the defendants at law obtain a verdict, and the illegality of 
the instrument be thereby established, the whole object of the plaintiffs 
in equity wiU be obtained. Is it, then, a case in which a court of equity 
will, by injunction, restrain further proceedings in the action, and take 
to itself the exclusive jurisdiction over this legal question? I appre- 
hend not ; for not only will the Court wish, in some way, to obtain the 
opinion of a court of law upon a purely legal question, but, by per- 
mitting the action to proceed, it will afford to the parties the most 
speedy, cheap, and satisfactory means of deciding the question between 
them. 

As to >the point raised by the bill, whether, in the events which 
have happened, the plaintiffs in equity are liable to pay the 5,000/., it 
is purely a question of construction, which may be dealt with at law 
quite as well as in equity, and which, therefore, cannot affect the ques- 
tion of jurisdiction. 

In the absence, therefore, of anj' decision in favor of the jurisdiction 
contended for by the plaintiffs, and with the authorities against it to 
which I have referred, and seeing no benefit which can arise, in this or 
any other such case, from this Court assuming the jurisdiction, I am of 
opinion that the demurrer ought to be allowed. 



FOXWELL V. WEBSTER, 

AND 

FOXWELL V. Other Defendants. 
Before Kindersley, V. C, November 19 aud 20, 1863. 
[Reported in 2 Drewry ^ Smale, 250. ] 

In this case Foxwell was the assignee of a patent granted to Judkins 
for sewing and stitching machines, and he had filed 134 bills against 
Webster and other defendants, to restrain infringement of his patent. 

Four motions were now made by four groups of defendants, amount- 
ing in the whole to seventj'-seven. The notices of motion differed in 
some slight particulars, but the substance of them all was nearly the 
same, that the suits should be consolidated in this sense ; viz., that either 
one suit to be selected by the plaintiff should be prosecuted, and pro- 
ceedings in the others stayed until the determination of that one suit, or 
until the validity of the patent should be established in it ; or that issues 
in a suit by Foxwell against one or more of the defendants should be 
tried as to the validity of the patent (the common case of all the de- 
fendants being that the patent was bad, though each denied infringe- 
ment if the patent was good) ; that in the mean time the other suits 
should be stayed, or that in the mean, time at least the time for answer- 
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ing should be enlarged till the determination of the model suit. All the 
defendants appearing were willing to be bound by the decision in the 
model suit as to the validitj- of the patent ; but each reserved to himself 
his defence on the ground of non-infringement. 

It should be observed that the machines alleged to be infringements 
were somewhat numerous ; but that all the defendants present — and it 
was said all the absent defendants — used some one or more of these 
machines, each of wliich was alleged to be more or less different from 
Judkins's, so that the defendants were capable of being gi-ouped, though 
it did not appear in what number of groups, even as to infringement. 

Mr. Holt, Mr. Kay, and Mr. Bagshawe appeared for nineteen defend- 
ants. 

Mr. Osborne and Mr. F. Waller, for another group. 

Mr. Freeling, for another group. 

Mr. C. Boupell, for another group. 

The substance of the arguments was as follows : — 

Where you have a general exclusive right alleged to be vested in the 
plaintiff, and a general denial of that right by numerous defendants, the 
Court wiU say that the validity of the right shall be determined once for 
all against all the defendants, before trjing the fact, as against each de- 
fendant, whether each defendant has infringed the right ; for if the right 
cannot be supported, there is an end to the question of infringement. 
The Court will even exercise this right in a single suit, and instances 
are frequent where, on a motion for an injunction or receiver, the Court 
has directed preliminary proceedings at law to try the validity of the 
right before proceeding further. A fortiori will it do so where there are 
a great many suits, in all of which the defendants challenge the right. 
At law, where there is a case of this kind, a plaintiff claiming one right 
in separate actions against a great number of defendants, consolidation 
is of course, and pending the decision of the consolidated action, all the 
others are stayed. These suits are oppressive ; their object is to crush a 
whole trade. The plaintiff ought to have followed the usual course of 
trying his ease against one or two defendants, and those suits would 
have probably settled the question in most of the other suits ; such 
wholesale litigation is an oppression, too, upon the public ; if these suits 
are all to go on, this Court will have nothing to do for the next two 
years but to try Judkins's patent. It will be said on the other side that 
the plaintiff has a right to discovery ; but he has no such right if his 
patent is invalid ; and under cover of his prima facie title he is asking 
134 separate manufacturers or users to divulge to him the secrets of 
their trade. The defendants offered to be put on terms to let the plain- 
tiff have inspection of the machines used by them, or to file affidavits 
stating the nature of such machines. 

The following authorities were cited : Kent v. Burgess,^ FuUagar v. 
Clark,^ Bacon v. Jones,^ Lord Tenham v. Herbert,^ Mayor of York v. 

1 11 Sim. 361. ^ 18 Ves. 481. 

s 4 Myl. & Cr. 433. ■■ 2 Atk. 483. 
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Pilkington,! Chitty's Practice,^ Mayer v. Spence,^ De la Eue v. Dickin- 
son,^ Scomburne v. Wilson,^ Darner v. Portarlington.* 

Mr. Glasse, Mr. Locock Webb, and Mr. T. Aston (of the common law- 
bar), for the plaintiff, were not heard. 

The Vice-Chanoelloe. There are four motions before me, made in 
this state of things : the plaintiff is, or alleges himself to be, the pro- 
prietor of a patent for sewing-machines. The defendants in the dif- 
ferent suits are 134 in number, and the plaintiff alleges them to have 
separately infringed his patent ; and it is apparent that these are motions 
in which a great number of persons are combining together to resist 
the plaintiff's claim. 

Now this is the position of the patentee : if he were to attempt to 
bring together in any one suit an^^ number, even more than one defend- 
ant, and any one defendant were to object that he ought not to be 
mixed up with the others, the objection would be successful; for a 
patentee has no right to join as defendants an}- number of persons in- 
fringing ; not even two. 

Now here the plaintiff has filed 134 bills against 134 different persons, 
who he alleges are infringing ; and it is said, how can it be necessary to 
file so many bills ? Whj' does not the plaintiff proceed against some 
one infringing, and see the result before filing any more bills ? I have 
no doubt the plaintiff would be very glad if he could take that course 
safeljr ; for the filing of each bill must be a considerable expense to 
him. But it is a settled rule of this Court that if a person wishes to 
obtain an injunction lie must not sleep upon his right, he must come 
to the Court speedily ; and if in this case the plaintiff had proceeded 
against one or more of the persons alleged to be infringing, and ab- 
stained from filing bills against the others, his remedj' by injunction as 
against them would have been prejudiced. It would be in vain for him 
to say he was waiting the result of a trial against some others. Each 
one would have a right to say, " I have nothing to do with any other 
infringer ; you charge me witli a wrong ; you ought to have come with 
your charge at once." Therefore, assuming the patent to be valid, the 
patentee must, in order to preserve all his rights, proceed without delay 
against every separate infringer. 

Then it is argued that the course taken is oppressive. Against whom 
is it oppressive ? how is any one defendant oppressed because others 
are also attacked ? If it be meant that there is an association of defend- 
ants who have made a, common fund against the plaintiff, and that 
association will be put in a worse position, that is certainly a circum- 
stance that I cannot look at. Well, then, it is further said that the^ 
course taken is oppressive against the public, if 134 suits are to be allowed 
to go on by the same plaintiff claiming in the same right. And I agree 
that in the abstract the Court would endeavor to have the whole con- 
solidated, so as to have but one or two trials ; but then it can only do 

' 1 Atk. 282. 2 Page 1847 (11th ed.). = 1 John. & H. 87. 
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SO consistently with what is just to the plaintiff. It cannot do so at the 
expense of his clear rights. 

Now, what is asked by the motions in these four cases ? What is 
asked is in substance to stop all the suits till one of them is disposed of, 
or, in the alternative, to stop them until at -least the validity of the 
patent is determined in one suit, or until further order ; and that in the 
mean time the proceedings in the other suits may be stayed, or that 
the time for answering in the other suits may be enlarged ; the defend- 
ants in the other suits undertaking to be bound so far as concerns the 
decision of the validit}- of the patent ; but not undertaking to be bound 
as regards the question of infringement. Now let us see how far the 
defendants are entitled to what they ask. 

There are before me seventy-seven suits, leaving fifty-seven stiU un- 
touched. It is contended that I ought now to du'ect an issue or issues 
to be tried before me for determining in the first instaiice the validit}' 
of the patent. The notice of motion does not in terms ask that, but I 
will assume that not to be material. Cases are cited to show that, if jus- 
tice requires it, the Court wOl direct as a preliminary the trial of some 
question, which, if decided against the plaintiff, leaves him no locus 
standi for further relief. And no doubt the Court has, upon motions for 
an injunction or a receiver, where it has seen that it was necessary, 
directed an issue to try the preliminary question ; and it will do that 
where there is a single suit. But here it is contended that, because 
there is a great number of suits, the defendants may on their motion 
ask that, until the decision of the preliminary question, they shall not 
be troubled with those suits. Now, I am not going to determine that, 
under given circumstances, the defendants might not be entitled to that. 
I will assume that such circumstances may exist. But what is asked 
here is not merely that, it is asked that in the meantime the defendants 
shall not be obliged to answer. Now here there are in each case ques- 
tions between the plaintiff and each defendant : first, questions going to 
the validity of the jjatent, and a question whether each defendant has 
Infringed. It is urged that if the patent is bad it is immaterial whether 
anj- defendant has infringed it. The plaintiff says, on the other hand, 
" I do not object to a stay of proceedings at the proper time ; I do not 
want to go on with all the suits at once ; but I want your answers be- 
fore any thing else is done ; either admit infringement, or let me know 
by your answers what you have done and what you are doing, so that, 
if I succeed in establishing my patent, I may have at the iiearing such a 
decree as your answers may entitle me to." The plaintiff has, I think, 
a right to assume that the answers will be such as to entitle him to a 
decree against each defendant. 

It is quite true that there may be cases upon exceptions, where the 
Court will say, if the defendant has answered as to that which is 
material as the foundation of tlie suit, he shall not be obhged to go into 
details. But here what is asked is, not to put in even that species of 
limited answer, but not to put in any answer at all, suflftcient or insuf- 
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ficient ; and certainly that could not be allowed if it were the case of a 
single suit. But then it is said that because there are 134 suits it is 
different. How is it different ? Has not the plaintiff, as against each 
defendant, a right to know what are the machines he uses ; what is 
their sti-ucture, &c. ? No one defendant is required to put in 134 
answers, or to answer as to any thing except what he separately has 
done. The fact that there are 134 suits does not affect the duty of each 
defendant to answer the interrogatories addressed to him, and which 
will or may give the plaintiff the benefit of a decree. Then, as to the 
action that has been tried, ^ I will assume that there has been no decision 
in favor of the plaintiff. I will assume that he will get no equitable 
relief till he has established his legal right ; on that assumption the 
conclusion to which I come is this : that according to the abstract prop- 
osition, that the Court will, where there is the case of a single individual, 
taking proceedings at law or in equitj' against a great number of per- 
sons infringing the same right, do all it can in the wa^' of consolidation, 
to avoid multiphcity of suits, it will do so only so far as is consistent 
with justice to both parties. 

The object of these motions is to do that which maj' be in the ab- 
stract reasonable, but which is to deprive the plaintiff of his right to dis- 
covery. The mistake made in these motions is, that this is not the 
state of the cause for them. The defendants have come too soon. I 
must dismiss the motions, but in dismissing them I mean the order to 
be without prejudice to anj- application after answer, with a view to 
regulate the course of these numerous proceedings.'' 



SHEFFIELD WATERWORKS v. YEOMANS. 
Before Lord Chelmsford, C, November 8 akd 9, 1866. 

[Reported in Law Reports, 2 Chancery Appeals, 8.] 

The bill in this case was filed against John Yeomans and flive defend- 
ants on behalf of themselves and aU other the persons named in any 
of certain pretended certificates, and stated, that in March, 1864, a 
reservoir belonging to the Company of Proprietors of the Sheffield 
Waterworks, the plaintiffs in this case, burst, and occasioned an in- 
undation, whereby many persons lost their lives, and the property of 

^ An action, which had been settled without any final decision, was referred to in 
the arffuments. 

2 These motions were carried by appeal to the Lord Chancellor, and by consent 
of the parties, at his Lordship's suggestion, an issue between Foxwell and one de- 
fendant representing the seventy-six others, and some more who (by leave) came 
in under his Lordship's order, was directed to be tried as to the validity of the patent. 
[4DeG. J. &S. 77.— Ed.] 
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very numerous persons was damaged. That, by the Sheffield Water 
Works Act, 1864, commissioners were appointed who were to inquire 
into the damages occasioned by the inundation, and any person claim- 
ing damages under the Act was directed to lodge a statement of his 
claim at the office of the commissioners. Where, on any claim, damages 
were assented to by the company, or assessed by the commissioners, 
the costs of the claimants were to be borne and paid by the company, 
and the commissioners were to certify accordingly. All such costs 
were to be payable by the company at the expiration of six months 
after the making of the commissioners' general certificate, but were, in 
case of difference, to be taxed and settled on production of a certificate 
of the commissioners by a Master of a superior court of law at West- 
minster. If any costs payable under the Act were not paid within 
twenty-eight days after demand in writing, the certificate of the com- 
missioners respecting such costs should have the effect, as against 
the company, of a judgment recovered for the amount of such costs. 
That the claimants for compensation under the Act were 7,315 in 
number, and many of them were poor and ignorant, and employed im- 
proper persons to represent them ; and the commissioners, therefore, 
made a regulation that no certificate should be issued except to the 
claimant in person. That there was a difference of opinion between the 
commissioners as to whether the powers of the commissioners had not 
expired, and 1,500 certificates, which the plaintiffs alleged to be invalid, 
were dehvered by some of the commissioners to the defendant, John 
Yeonlans, the town clerk of Sheffield. That, unless the Court inter- 
fered, the defendant, John Yeomans, and other persons bj' his permis- 
sion, would produce these invalid certificates and have them taxed, 
whereupon judgment would be issued, and such proceedings would 
seriously prejudice the plaintiffs, by compelling them to defend them- 
selves on very numerous improper taxations, occasioning them very 
large costs and expenses. That the question whether these certificates 
were valid or invalid was the same as to all of them, and that the 
persons named therein were too numerous to be made defendants, but 
were properly represented by five of them, who were named as defend- 
ants. 

And the bill prayed that the defendant, John Yeomans, might be re- 
strained from delivering these certificates except as the Court should 
direct, and that the defendants and ah other persons named in any of 
these certificates might be restrained from having them taxed, or pro- 
curing any taxation or judgment against the plaintiffs, and that all 
these certificates might be delivered up to be cancelled, and, if neces- 
sary, that it might be declared that the same were invalid. 

To this bill the defendants, except Yeomans, demurred, and the Vice- 
Chancellor Kindersley overruled the demurrer. ^ 

1 March 7. Vice-Chancellor Kindersley said : There were in this case a number 
of persons, each alleging that he was entitled, as against the company, to be paid a 
certain sum to be ascertained in respect of costs. Each claim was founded on the 
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The five demurring defendants appealed. 

Mr. Baily, Q.C., and Mr. Rodwell, for the demurrer, contended that 
the certificates were valid, and the rights of the claimants to costs 
were made absolute by the Act. The court of law would be able to 
decide the questions. Ee Wraithbj'.i , 

Mr. Glasse, Q.C., and Mr. Bagshawe, for the bill, cited Storj''s Equity 
Jurisprudence.^ 

Mr. Lindhy^ for the defendant Mr. Yeomans. 

Mr. Baily, in replj'. 

Lord Chelmsford, L.C. The Vice-Chancellor appears to have de- 
cided this case against the defendants on two grounds : First, That 
the bill was a bill of peace, and therefore proper in its foi-m and char- 
acter ; Secondly, That the point raised \iy the demurrer depended upon 
questions of fact which had to be proved, and that ought therefore to 
be reserved for the hearing. His Honor accordingly overruled the 
demurrer, reserving to the defendants the benefit of it at the hearing, 
and reserving till the hearing the costs of the demurrer. 

Perhaps, strictly speaking, this is not a bill of peace, as the rights of 
the claimants under the alleged certificates are not identical : but it 
appears to me to be within the principle of bills of this description. 
The rights of the numerous claimants for costs all depend upon the 
same question, — the validity of certificates sealed under the circum- 
stances stated in the bill. Each of the 1,500 persons, if he obtained the 
certificate from Mr. Yeomans, might produce it to a Master of one of 
the superior courts of common law, and obtain, as a matter of course, a 
taxation of the costs. He might then enter up judgment and sue out 
execution, and no application could be made in anj' of the common-law 

same state of circumstances, and what would be successful in one case would be so 
ill all. Each insisted that he was entitled to have out of the custody of the town 
clerk these documents, in order to adopt the process under the Act to recover the 
costs — that is, to go to the taxing-master, and get judgment entered up, and issue 
execution. It was, therefore, the case of one body against a number of separate 
individuals, each claiming as against the one body a certain right, the right being the 
same in all, and the same reasons and arguments applying to all. Now the question 
was, whether this was not precisely a case for a bill of peace, quoad the form and 
nature of the bill. Where there were a number of persons claiming as against one, 
or one person against a number, and where all were claiming alike, that was a case 
for a bill of peace ; and this came within the true object of such a bill. The bill 
sought to restrain the issuing of the documents pending the question, and so far the 
demurrer could not be sustained. 

The Vioe-Chancellor then said that the other question was, whether the doca- 
ments ought to be delivered up and cancelled, or whether the parties ought to be 
allowed to have them, and pursue their legal remedy. That depended on whether 
these were proper certificates, and that again depended on all the details and facts 
as to what was done by the commissioners and their clerk, by their direction. 

The Vice-Chancellor refused, under the circumstances, to decide that question on 
demurrer, as it was a question for the hearing, and said that the demurrer must be 
simply overruled, reserving to the defendants the benefits thereof at the hearing, 
and reserving the question of costs. 

1 11 Jut. N. S. 954. ■' Vol. 11. §§ 853, 854. 
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courts to stop the proceedings, although it may turn out, in the result 
of this suit, that the certificates are whollj' invalid. It is true that, if 
the certificates have no validity, a motion might be made in the court 
where judgment was entered up, and from which the execution issued, 
to set aside that execution, but not until considerable expense had been 
incurred, and possibly after the same course of proceeding to judg- 
ment and execution had been taken by many of the claimants. It 
seems to me to be a very fit case, by analogy, at least, to a bill of 
peace, for a court of equity to interpose and prevent the unnecessar}- 
expense and' litigation which would be thus occasioned, and to decide 
once for all the validity or invalidity of the certificates upon which the 
claims of all the parties depend. 

The remaining question is, whether the question ought to be decided 
upon demurrer. It was pressed very strongly upon me that this was 
always considered to be a matter entirely for the discretion of the 
judge, and that no case could be produced in which, when it had been 
determined in the court below that the question ought not to be dis- 
posed of upon demurrer, the appeal court had overruled that decision. 
Whether any such case can be found or not (and none has been pro- 
duced) , it seems to me that where a judge of great experience and judg- 
ment has arrived at the conclusion that a case ought not to be decided 
upon demurrer, whether on account of its importance, or by reason of 
facts and circumstances which he considered necessarj' to be found in 
order satisfactorily to decide the question raised by the bill, it would 
not be a proper exercise of the authority of an appellate court to over- 
rule this decision, unless it was satisfied that the whole case was open 
upon the demurrer. I agree, however, with the Vice-Chancellor, that 
the validitj"^ of the certificates for costs is not capable of a satisfactory 
determination without the proof of facts which are not admitted by the 
demurrer, and I must decline to anticipate such proof by deciding the 
case upon the pleadings as they stand ; therefore, the Vice-Chancellor's 
order appealed from must be aflBrmed, and the appeal dismissed, with 
costs. 



PHILLIPS V. HUDSON. 

Befoee Loed Chelmsford, C, Januakt 15 and 18, 1867. 

[Reported in Law Reports, 2 Chancery Appeals, 243.] 

The bill in this case was filed by George PhilUps, and stated that he 
had been admitted, as heir of his father, to all the lands and heredita- 
ments held of the manor of Tooting Beck, in the county of Surrey, 
except one small tenement. That Tooting Common formed a portion 
of the said manor, and the whole of the profits coming or arising from 
the common (with the exception of a portion of the woods thereupon. 
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which belonged to the lords of the manor) had by immemorial custom 
always belonged to the tenants of the manor, and were now vested in 
the plaintiff and the owners of the other small tenement. That the 
defendants, T. Hudson, H. WilUs, and W. Borradaile, were the lords 
of the manor. That the defendants had recently begun to assert rights 
over the common, and in particular to cut, remove, and dispose of the 
turf and loam on the common, and threatened to remove and dispose of 
the remaining turf and loam thereupon, and the plaintiff prayed that it 
might be declared that he and the owners of the aforesaid small tenement, 
as the only tenants of the manor, were entitled to the whole of the profits 
coming or arising from or out of the common (subject to the rights, if 
any, of one John William Brown therein, and to the aforesaid rights 
of the defendants) ; or otherwise that the rights of the plaintiff in 
the said common might be ascertained and declared, and that the 
defendants might be restrained from cutting, removing, or disposing 
of the turf and loam on the said common, or otherwise interfering with 
the rights of the plaintiff over the said common. 

The defendants, by their answer, alleged that their predecessors had 
from time immemorial, and that they themselves intended to, cut, 
remove, and dispose of such part of the turf and trees as ihey should 
think expedient. 

Evidence was entered into on both sides, and the plaintiff produced 
a certified copj- from a record in the Augmentation Office of a survey 
and grant made in the reign of King Edward VI., when the manor 
belonged to the Crown, in which it was stated that the value of the 
ground and soil was nothing, for that the tenants alwa3-s used to take the 
whole of the profits thereof coming or arising, except certain of the woods. 

The cause came to a hearing before the Master of the Rolls, who, 
on May 23, 1866, made a decree directing the following inquiries: 
1 . What persons are entitled to any and what rights of common over 
the common of Tooting Beck? 2. Whether the plaintiffs are entitled 
to any and what parts of the soil of the said common? 3. An inquiry 
what persons are now exercising any and what rights over the said 
common ? and the said persons were to be at liberty to come in under 
the decree.^ 

The defendants appealed. 

Mr. Selwyn, Q.C., and Mr. Kekewich, for the appellants. This is 
not a bill on behalf of others, but by one of the two only copyholders. 
It was admitted that there is no authority for such a bill, but if such a 
bill would lie, the records of the Court would contain many such, for 
in nearly every common the rights of the lord and commoners are 
uncertain. How are the costs to be borne? If such bills are enter- 
tained, the Court will have to frame a complete code of rules about 
them and about the manner of raising the costs. Besides, on the 

1 The Master op the Rolls : I think in this case I may properly make a de- 
cree. It is of a singular description, but I think there is authority sufiScient for it. 
His Lordship afterwards said : I think I shall be doing good; that is a strong con- 
sideration with me. 
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evidence the plaintiffs have failed completely. Prima facie, the com- 
mon belongs to the lord, and the commoners must produce evidence to 
displace his right ; but the evidence is the other way. 

Mr. Jessel, Q. C, and Mr. Bury, for the plaintiff. This bill is in the 
nature of a bill of peace, and an individual commoner can maintain 
such a bin to prevent his being disturbed: Spence, Eq. Jur.,^ where 
several cases in the Registrars' books are mentioned. Mayor of York 
V. Pilkington ; ' Lord Sefton v. Lord Sahsbury ; ° Arthington v. 
Fawkes ; * Mitf. Pl.^ We show that at the date of the grant all the 
soil and the profits belonged to the tenants, and there is nothing to 
show that it has ever been taken away. We show prima, facie evi- 
dence, and if they rely on any release or presumed release by us, they 
should have pleaded it, and we could then have met their case. If the 
defendants say that the bill ought to have been filed on behalf of all 
the other copyholders, and that is held to be so, the biU can stand over 
to be amended by adding parties. 

Mr. Selwyn, in reply. AU the cases cited in Spence were by con- 
sent or else for other objects. In Arthington v. Fawkes, the lord sued 
all the tenants. 

Lord Chelmsfoed, L. C. Notwithstanding the arguments on the 
part of the plaintiff, I still entertain an opinion which, from the very 
opening of the case, I certainly felt very strongly, that this decree 
cannot be supported. 

It has been said that the Master of the Rolls had no difficulty what- 
ever in making the decree appealed from ; but I think the words of his 
Lordship are very far from expressing a confident opinion that he was 
right in the conclusion at which he had arrived, and he seems to have 
been considerably influenced by the circumstance that he might in this 
way be doing good (as he expresses it), by enabling the rights of the 
parties, with respect to a sum of money which had been paid by way 
of compensation for some land taken by a railway company, to be 
ascertained. 

Now, nobody ever disputed, what all the authorities from a very 
earlj' period state, that a bill may be filed by an individual to determine 
the customs of a manor. But, then, all previous bills were filed by the 
plaintiff on behalf of himself and the other persons whose rights are 
involved, and the question here is whether this is what is technically 
caUed a bill of peace of that description. 

Can this bill, then, in any sense, be considered to be a bill filed by 
the plaintiff in respect not only of his own rights, but of the rights of 
other persons, and those persons so numerous that the Court, accord- 
ing to the exercise of its jurisdiction in cases of this description, would 
interfere to prevent a multiplicity of suits ? It is perfectly clear that 
the only claim which is set up in respect of these profits of common, or 

1 Vol, I. p. 656, 657 = 1 Atk. 282. ^ 7 W. E. 272. 

» 2 Vem. 356. ^ 5th ed. p. 169. 

5 
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rights of common, is the right of the plaintiff himself, and the owners 
of a small tenement, who do not interfere, and no objection can possi- 
bly arise to their not being made parties, because it is not a bill of that 
description which requires that they should be parties to the suit. 

Then, besides common of pasture, the plaintiff claims all the profits 
of the common, with the exception of the woods, and, as evidence, has 
produced a document from the Augmentation OfBce ; but I have very- 
great doubt whether it is evidence at all for the plaintiff in this case, 
because, what is it? It is a survey which comes from the Augmentation 
Office of the possessions of the Crown — a survey made for the purposes 
of the Crown, and just the same as if it had been a survey made by a 
private owner, in which a statement is made that the ground and soil of 
the common, containing in the whole 140 acres, is valued at nothing, 
for that the tenants of the manor have always used to take the whole 
profit thereof coming or arising. Now, suppose a private person, who 
is lord of a manor, had for his own purposes a survey made in which 
such a statement was contained, and that the tenants of the manor 
were to get hold of that survej^, and endeavor to use it against the lord, 
can it be said they would be allowed to do so, and that they could get 
what is really a private memorandum (it is onty public because it is 
Crown land, and the analogy is the same), and make it available for 
these purposes against the title of the lord ? 

However, assuming that these documents are evidence, and evidence 
for the tenants, they amount merelj' to this, that in the time of Edward 
VI. the whole of the profits of the common belonged to the tenants, 
with the exception of the woods. But, as has been very properly 
asked, what were the profits at that time ? It does not say that the 
tenants are entitled to the soil (that is most important) , or that they 
are entitled to take the whole of the profits coming or arising from the 
soil ; and the question here is, whether the lords are entitled to in- 
terfere with the rights of the tenants (whatever they may be) by dig- 
ging turf and loam ; that is, taking a portion of the soil? Upon that 
subject the evidence is perfectly conclusive, because, giving all the 
effect which the plaintiff requires to these documents which come from 
the Augmentation Office, still the evidence on the part of the defend- 
ants shows most distinctly that, with regard to the taking of the soil 
itself (which is really the question), that right has been exercised for a 
period of nearly fifty years without interruption and without dispute. 
For this period the lords and ladies of the manor have taken the turf 
and the soil, and have sold it for their own advantage. Therefore, 
supposing that the plaintiff had a right to file such a bill, to have the 
rights which he claims in the profits of the common established, and to 
restrain the lords from infringing on his rights, his case entu-ely breaks 
down upon the proof, for he estabhshes no right whatever, except a 
right of common of pasture. He does not shew that the lords have 
interfered with that right in any illegal manner ; that is, that they have 
been doing any act which they had not a lawful right to do ; and, there- 
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fore, supposing even that hb had a right to file this bill, still the case 
entirely fails upon the proof. 

Then what does the plaintiff's case really amount to? He says: 
" I have certain rights of common, which have been interfered with by 
the illegal acts of the lord ; I come to the court to have those rights 
declared." But the answer is : "If this is a disturbance of your com- 
mon, why do you not bring your action? You may maintain an action ; 
prove your right of common, prove that the lords have invaded that 
right, and you will recover at law. You can only maintain j-our indi- 
vidual right to come here by connecting some other persons, and say- 
ing that this bill is, in fact, not merely a bill to establish your right, 
and to have the lords restrained on your behalf, but that j^ou are claim- 
ing a right in which a number of other persons are interested, and 
therefore, according to the ordinary mode in which the Court will 
exercise jurisdiction to prevent multiplicity of suits, you ask the Court 
to interfere in j-our favor, and in favor of those other persons who are 
interested with you." Under these circumstances, with very great 
respect for the Master of the EoUs, who appears, as I have already 
said, to have entertained very great doubt whether he ought to make 
a decree in this case, I cannot conceive how in a case of this kind there 
can possibly be the decree which is praj-ed for. 

It is said that this is clearly a bill to establish the doubtful rights of 
commoners. If that is so, I can hardly understand the observation 
of the Master of the Rolls, that the case is of a " singular description," 
because everybody knows it is common, I will not saj' very frequent, 
to have a bill of that kind either by the lord against his tenants, or by 
the tenants against the lord ; but it is certainly a bill of very singular 
description in the view I have taken, which, if correct, may account 
for this expression on the part of the Master of the Rolls. Therefore 
I feel that I am not doing any very great violence when I express an 
opinion that the Master of the Rolls ought not to have directed the 
inquiries contained in his decree. He has, in fact, directed a very 
large inquiry, and even more than the plaintiff asked for, by inviting 
all persons to come in, and by ordering advertisements to be issued 
that they might know there was this question to be litigated. It would 
be very hard indeed upon the lord to have these questions determined 
at his expense. Under all the circumstances, therefore, I feel little 
difficulty in coming to the conclusion that the decree of the Master of 
the Rolls must be reversed, and the bill be dismissed with costs, in- 
cluding the costs below and the costs of this appeal. 

Mr. Jessel mentioned that the rule had always been, subject to any mod- 
ification, not to give costs of the appeal at all when the judgment below 
was reversed, and such costs had only been given in very recent cases. 

The Lord Chancellor. But where there is no foundation what- 
ever for the bill, and when I am of opinion that the bill ought to have 
been dismissed with costs at the former hearing, it ought to be dis- 
missed with costs upon the appeal. The question is, who has occa- 
sioned all the expense ? 
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SCOTT V. ONDERDONK AND ANOTHER. 
In The New York Court op Appeals, Jdne Term, 1856. 

[Reported m 14 New York Reports, 9.] 

Appeal from a judgment of the Supreme Court affirming a judgment 
of the City Court of Brooklyn in favor of the plaintiff on a demurrer 
to the complaint. The action was brought in March, 1852, against 
Onderdonk and the city of Brooklyn. The complaint stated that the 
plaintiff was the owner of two lots of land situate in the city of Brook- 
lyn ; that in November, 1848, the city sold the lots at auction to pay 
an alleged assessment thereon for constructing a well and pump in one 
of the streets, and that Onderdonk became the purchaser for the term 
of a thousand years at the price of $23.28 ; and that the common coun- 
cil of the city executed and delivered to him a certificate of the sale. 
This certificate was set out in the complaint. It recited the making of 
the assessment, the proceedings to collect the same, and the adver- 
tisement and sale of the lots to Onderdonk, and certified that at the 
expiration of two years from the sale he would be entitled to a con- 
veyance of the premises for the term for which they were sold. The 
complaint stated that a copy of the certificate was in March, 1849, 
filed in the clerk's office of Kings county, and entered in a book kept 
by the clerk where certificates of sales of land for taxes were entered ; 
and then alleged " that no such assessment or tax as was mentioned in 
the certificate had ever been made and confirmed ; that the proceedings 
had and taken by the city and its officers in respect to lajdng and 
imposing the assessment, the confirmation thereof and sale, were irregu- 
lar, illegal, defective, and void ; that the resolutions of the common 
council passed in respect to the assessment and sale were not presented 
to the mayor for his approval, and that the major did not approve thereof 
as required by the statute." It was further stated in the complaint that 
Onderdonk claimed that by virtue of the certificate he was entitled to re- 
ceive from the citj' a lease of the premises for the period mentioned therein, 
but that as yet no lease had been executed to him ; that, as the plaintiff 
was advised, the certificate, by reason of the filing and entry of a copy 
thereof in the clerk's office, was presumptively a lien upon the premises, 
or showed presumptively a power in some one other than the plaintiff to 
create an estate therein, whereas in fact no such power or lien existed, 
and the certificate was a cloud upon his title, diminishing the value of the 
property and preventing its sale. It was averred that the defendant 
Onderdonk, on request to do so, had refused to cancel the certificate 
or release his pretended rights under it. The defendant Onderdonk 
appeared and demurred to the complaint on the ground that it did not 
state facts sufficient to constitute a cause of action. The City Court 
overruled the demurrer and gave judgment for the plaintiff, setting 
aside the certificate of sale and directing it to be cancelled, declaring 
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the proceedings and sale void, requiring Onderdonk to release to the 
plaintiff his pretended claim to the land, and perpetually enjoining the 
city from executing any conveyance pursuant to the sale. On appeal, 
the judgment was affirmed by the Supreme Court in the Second District. 
The defendant Onderdonk appealed to this Court. 
" /. E. Burrell, for the appellant, insisted: I. That upon the com- 
plaint the city of Brooklyn had no colorable right or authority to sell 
and convey the premises. It was therein alleged that the city had no 
such right or authority. That, upon the statements of the complaint, 
a conveyance by the city would not be a cloud upon the plaintiff's title.* 

II. That the defendant claiming under the certificate of sale would 
be compelled to establish the right and authority of the corporation to 
sell, and to show a compliance with the provisions of the statute, step 
by step, including the very matters which the complaint alleges do not 
exist.^ 

III. The alleged defects, to wit, the non-levying of the tax or assess- 
ment, and the omission of the maj'or to approve the resolution referred 
to, being facts which the purchaser must prove before the certificate 
can operate, and the objections alleged being such as are apparent 
upon the face of the proceedings, through which the purchaser must 
claim, do not render the certificate or conveyance a cloud upon the 
respondent's title, so as to authorize the interference of a court of 
equity.' 

P. V. R. Stanton, for respondent, insisted : That the certificate set 
forth in the complaint was an apparent lien on the premises. That it 
was sufficient in form. That it recited that the proceedings requisite 
by the statute to authorize the sale were had. That the assessment, 
sale, and certificate were authorized bj- law to be made ; and the statute 
declared that when the certificate was filed and entered in the clerk's 
office, it became a lien upon the premises.^ 

Denio, C. J. The substance of the complaint is, that, without hav- 
ing laid an assessment affecting the plaintiff's lots, the corporation 
proceeded to sell them as though they had been legally assessed ; that 
the defendant Onderdonk became the purchaser at the sale, receiving 
a certificate of the purchase, and is seeking to consummate the trans- 
action by obtaining a convej'ance of the propert}' from the corporation 
for a long term of years. Though it is improbable that the sale was 
made without the pretence of a valid assessment, the defendants have 

1 Cox V. Clift, 3 Barb. 481. 

2 Fleetwood v. The City of New York, 2 Sandf. 479; Sharp v. Speir, 4 Hill, 76; 
Striker v. Kelley, 7 Id. 9; S. C. 2 Denio, 323; Doughty v. Hope, 3 Denio, 249; S. C. 
1 Comst. 79; Laws of 1834, p. 106. 

s Cox V. Clift, 3 Barb. 481 ; S. C. 2 Comst. 122 ; Livingston v. Hollenbeck, 4 Barb. 
16 ; Van Rensselaer v. Kid, Id. 19 ; Fleetwood v. The City of New York, 2 Sandf. 
479; The Mayor, &e. v. Merserole, 26 Wend. 132; Van Doren v. The Mayor, &c., 
9 Paige, 386 ; Wiggin v. The Mayor, &c.. Id. 16 ; Bouton u. The City of Brooklyn, 
15 Barb. 387. 

* Laws of 1834, p. 90, §§ 26, 42, 72; Laws of 1833, pp. 507, 518. 
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chosen to put themselves upon the naked case that there was no assess- 
ment ; and the question to be determined is whether, conceding such 
a state of things to exist, the plaintiff, before he has been actually dis- 
turbed, is entitled to maintain this action, and to have a judgment 
arresting the proceeding and setting aside what has been done. Ordi- 
narily a party must wait until his rights have been actually interfered 
with before he can implead another from whom he anticipates an injury. 
But there are several exceptions to this rule ; and when the jurisdiction 
in law and equity was administered in different courts and bj- different 
forms of proceeding, it was a common case for a party to appeal to a 
court of equity for relief against an apprehended injury to be effected 
by his adversary by some act in pais or by some legal proceeding which 
he could not defend himself against upon the principles of the common 
law. This class of cases has been narrowed hy the law abolishing the 
distinction between the two jurisdictions ; and now, as a general rule, 
if the party claiming relief has a good defence, whether it be of a legal 
or equitable nature, and if he can only be divested of his rights by 
some suit in court instituted by his adversarj', he must wait until he is 
thus challenged, when he will be in time to bring forward his defence. 
That there is a certain degree of inconvenience in this rule, in many 
cases which may be supposed, is admitted ; but the evil would be much 
greater if every person who could show that what he claimed to be his 
rights was questioned by some other person, could call such person 
into court and compel him to disclaim or to litigate the matter in 
advance. Courts have commonly occupation enough in determining 
controversies which have become practical, without spending time in 
hearing discussions respecting such as are merelj' speculative or poten- 
tial. The most prominent of the inconveniences referred to have been 
remedied by legislation, or by the settled practice of the courts. Thus, 
a party claiming to be the owner of lands may, after a certain length 
of possession on his part, compel the determination of the claim of any 
other person to the title of such land.^ So of the cases to which the 
remedy by bill of interpleader formerly applied. Besides these cases, 
there is a principle of equity which remains in force notwithstanding 
the confusion of remedies, by which a person may in certain cases 
institute a suit to remove a claim which is a cloud upon the title to 
his property.^ If, however, the claim is based upon a written instru- 
ment which is void upon its face, or which does not in its terms apply 
to the property- it is claimed to affect, there seems to be no reason 
for entertaining a litigation respecting it, before it is attempted to 
be enforced ; for the partj' apprehending danger has his defence always 
at hand. In such a case this court has determined that no action 
at the suit of the party apprehending injury will lie.' The same reason 
applies to cases where the claim requires the existence of a series of 

1 2 R. S. 312 ; Laws of 1848, ch. 50 ; Code, § 449. 

^ Hamilton v. Cummings, 1 John. Ch. 517 ; Story's Eq. § 700 et seq. 

" Cox V. Clift, 2 Comst. 118. 
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facts or the performance of a succession of legal acts, and there is a 
defect as to one or more of the links. The party must in general wait 
until the pretended title is asserted. This principle is also very well 
settled by authority.^ In both these classes of cases the party whose 
estate is questioned may naturally wish to have the matter speedily 
determined, as he may in the mean time suffer inconveniences and 
even actual damage on account of the discredit attaching to his title 
by reason of the unfounded claim. But unless the circumstances 
are such as to sustain an action for slander of title, the law regards 
the injury too speculative to warrant its interference. I am not able, 
therefore, to concur in the views of the City Court of Brooklyn, 
contained in the opinion which has been laid before us, to the effect 
that in every case where an instrument in the hands of another 
person is calculated to induce the belief that the title of the plaintiff 
is invalid, an action will lie to set it aside. In this case, therefore, 
if Onderdonk, the purchaser at the corporation sale, in asserting 
his title after he had perfected his purchase, would be obliged to 
prove the laj-ing of the assessment as well as the other proceedings 
anterior to the convej'ance, I should be of opinion, that the complainant 
had not established a case for relief. Neither the proceedings of the 
corporation, nor the convej^ance to Onderdonk when obtained, would 
constitute such a cloud upon the plaintiff's title as is contemplated bj' 
the rule. It would be impossible for Onderdonk to recover the posses- 
sion of the lots, for he could not establish the existence of the assess- 
ment, and the plaintiff might rest in perfect safet}'. But the 45th 
section of the charter of the cit}' of Brooklyn provides that tlie convey- 
ance under such a sale as was made in this case, which is to be executed 
under the corporate seal, shall briefly set forth the proceedings had for 
the sale of the premises, and that bj- force thereof the purchaser shall 
be entitled to the possession, and to the same remed3' to recover such 
possession as is provided by law for the removal of tenants who hold 
over after the expiration of their terms, and that such "conveyance 
shall, in any such proceeding, be deemed prima facie evidence of 
the facts therein recited and set forth." ^ A conveyance properly 
prepared under this provision would recite the ordinance or resolu- 
tion of the common council imposing the assessment, and such recital 
would be presumptive evidence of the existence of that ordinance. 
It is true the owner of the land would be at hberty to disprove it, if he 
could obtain the evidence ; but the statute contemplates that the pur- 
chaser shall be furnished with a document bearing on its face prima 
facie evidence of a title in him, and can only be impeached by proof 
aliunde of the falsity of its recital. The authorities to which I have 
referred admit that in such cases the party is not compelled to take the 
hazard of the loss of his evidence, but may, while it is attainable, call 

1 Van Doren v. The Mayor, &e, of New York, 9 Paige, 388 ; The Mayor, &o. of 
Brooklyn v. Merserole, 26 Wend. 132. 

2 Laws of 1884, p. 108. 
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the partj' holding such a document into court and have the matter 
determined at once, so that the cloud upon his title may be dispelled. 
If the plaintiff would be entitled to set aside a conveyance, upon the 
facts stated in the complaint, if one had been obtained, then, inasmuch 
as the purchaser is seeking to obtain such a conveyance and the cor- 
poration of Brooklyn is ready to execute one, as is apparent from the 
terms of the certificate of sale, it is right that they should be enjoined 
from proceeding further towards that object. For the single reason, 
therefore, that the statute gives to the conveyance the effect which has 
been mentioned, I am of opinion that the City Court was right in over- 
ruling the demurrer, and giving the plaintiff the relief which he sought. 

Judgment affirmed. 



WARD AND ANOTHER v. DEWEY. 

In the New York Couet or Appeals, March Term, 1858. 

{Reported in 16 New York Reports, 519.] 

Appeal from the Supreme Court. The plaintiffs averred in their 
complaint that in 1837 their father died seised of a farm in Schoharie 
count}', leaving a widow, Eleanor, and the plaintiffs, with two other 
children (C. S. Ward and Polly Ward), his only heirs-at-law. That 
prior to May 3, 1850, PoUy Ward conveyed all her interest in the farm 
to C. S. Ward. That on May 3, 1850, the widow, Eleanor, whose 
dower had never been assigned, and C. S. Ward, were in the sole and 
exclusive occupation of the farm, and on that day executed a mortgage 
to secure $2,600 to the defendant, Dewey, upon the whole farm. That 
they had no power or authority to execute a mortgage upon any part 
of the farm, except the one-half belonging to Chapman S. Ward in his 
own right by descent and as purchaser from Polly, and that neither of 
them then or since have claimed any interest in more than one-half of 
said farm. That the defendant, Dewey, knew when he received the 
mortgage that the plaintiffs were the owners of the undivided half of the 
farm, and that the said mortgagors had no right or authority to give a 
mortgage upon more than the undivided half thereof. That the defend- 
ant, Dewey, had commenced an action against the mortgagors, and 
obtained therein judgment for a foreclosure of the mortgage and the 
sale of the farm. That he had caused notice of a sale, under such 
judgment, of the whole farm, to be published and posted, as required 
by law upon judicial sales. That the mortgage and judgment, so far 
as they purported to cover the undivided half of the farm belonging to 
the plaintiffs, were a cloud upon their title, and that a sale under them 
would be highly injurious to the interests of the plaintiffs. That the 
defendant claims and pretends that the mortgagors had power to execute 
the mortgage as a valid lien upon the whole farm, and that a sale under 
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the mortgage would cut off all the right and title of the plaintiffs as heirs- 
at-law. That the plaintiffs had requested the defendant not to sell the 
half of the farm belonging to them, but that he persisted iu declaring 
his determination to sell the whole farm under the notices aforesaid. 
The complaint further averred "that the mortgagors claim no interest 
in the said farm adverse to the title of these plaintiffs to the one un- 
divided half of said farm, and are willing that the title of the plaintiffs 
thereto should be established." The plaintiffs prayed an injunction to 
restrain the sale ; that their title to an undivided half of the farm might 
be quieted, and that the judgment and mortgage, so far as thej^ pur- 
ported to be a lien on such undivided half, might be set aside. The 
defendant demurred to the complaint. At a special term, held by Mr. 
Justice Harris, the defendant had judgment on the demurrer, but was 
denied costs. On appeal, this judgment was reversed, at General Term 
in the Sixth District, and the demurrer overruled, with judgment for the 
relief demanded in the complaint, unless the defendant should elect to 
pay costs and answer within thirty, daj's. The defendant declined to 
avail himself of the right to answer, and final judgment having been 
perfected against him, appealed to this Court. 

James E. Dewey ^ for the appellant. 

E. Tremain, for the respondents. 

Pratt, J. It maj' be assumed, I think, that at the time of the com- 
mencement of this suit the plaintiffs were in possession of the premises 
as tenants in common with the mortgagors of the defendant. This fact 
is not directly averred in the complaint, but it would seem to follow as 
a legal deduction from the facts that are averred therein. It is alleged 
in the complaint that the ancestor under whom the plaintiffs claim to 
hold by inheritance died seised in fee of the premises, leaving the plain- 
tiffs, Chapman S. Ward, and one other child, heirs-at-law, and that the 
mortgagors. Chapman S. Ward and the widow, at the time of the ex- 
ecution of the mortgage, although in the exclusive occupation, claimed 
no interest, nor did they at the commencement of the suit claim any 
interest, in more than an undi\ided one-half of the land thus mortgaged. 
There is nothing, therefore, in these allegations to overthrow the pre- 
sumption that all the heirs remained, at least in contemplation of law, 
in possession as tenants in common up to the time of the commencement 
of the suit. 

Assuming this to be the relation which the owners of the premises 
sustained to each other at the time of the execution of the mortgage, 
we come to the principal question in the case, to wit, whether the mort- 
gage purporting to be executed upon the whole premises created such a 
cloud upon the title of the plaintiffs as to call for the interposition of 
the equitable powers of the Court to remove it. I do not conceive that 
the proceedings to foreclose this mortgage can at all affect the question. 
If the mortgage itself creates no cloud upon the title of the plaintiffs, 
the proceedings to foreclose the equity of redemption have added nothing 
to it. 
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The rule is well settled that when a defect appears upon the face of 
the record through which the opposite party can alone claim title, there 
is not such a cloud upon the title as to call for the exercise of the equi- 
table powers of the Court to remove it.^ But when such claim appears 
to be valid upon the face of the record, and the defect can only be made 
to appear by extrinsic evidence, particularly if that evidence depends upon 
oral testimony to establish it, it presents a case for invoking the aid of 
a court of equity to remove it as a cloud upon the title. The case of 
fraud in procuring a deed to be executed which apparently convej-s the 
title, or the case of the sale of land by a sheriff and the execution of a 
deed to the purchaser after redemption, or a sale upon a paid judgment, 
is a familiar illustration of a case of the latter kind. 

The question then is, to which of these two classes does the case at 
bar belong. If the ancestor in this case had executed a deed of con- 
veyance, to his children, of the premises, to be held by them equally as 
tenants in common, the defect in the defendant's claim to the plaintiffs' 
portion of the premises would be apparent upon the record, and no one 
would dispute but that it belonged to the class first above suggested. 
But I am unable to distinguish such a case from the one before us. It 
is true the deed, as a mere instrument, is well enough, and no flaw 
appears upon it, taking it separately from the chain of title of which it 
forms a link. But looking at it thus, it of course shows no title at all, 
and would be deemed perfectly harmless, affecting in no manner the 
title of the plaintiffs. It is only as a Knk in a chain of title that it can 
have any effect. It will therefore become necessary for any person 
claiming under this deed to show the relation which the grantors held 
to the ancestor who died seised of the premises ; and the moment that 
is shown, the deed, instead of constituting a conve3'ance of the whole 
premises, constitutes a conveyance of one undivided half only. I know 
of no better method of illustrating this than bj' assuming that the fore- 
closure is completed b}' a sale, and that the purchaser brings an action 
to recover possession. Proof of title in the ancestor, and of the mort- 
gage, with the requisite proceedings to foreclose, would show no title at 
all. There would be a palpable defect in the record, growing out of the 
want of proof of any title in the mortgagors. It would be manifestly 
necessary for the claimant to supplj' this defect. Without evidence to 
supply it, no one, I think, would contend that there was any cloud upon 
the title sufficient to call for the aid of a court of equity. A court of 
law would not hesitate to nonsuit upon such proof of title. But to 
supply this defect it would be necessary for the claimant to show the 
relation which the mortgagors held to the ancestor ; and then it would 
appear that they only owned an undivided half of the premises, although 
they had assumed to mortgage the whole. As soon, therefore, as this 
relation should be established, the defect in the title of the claimant 
would be manifest upon the record itself, as clearly as it would if the 

1 Cox V. CUft, 2 Comst. 118 ; PiersoU v. Elliott, 6 Peters, 95. 
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heirs had claimed under a recorded conveyance to them from the ances- 
tor. It seems to me, therefore, to present plainly a case in which the 
defect in the claim appears upon the face of the record. 

It seems to have been assumed, at General Term in the court below, 
that the mortgagors were in possession at the time of executing the 
mortgage ; and the decision of the case seems to have been based some- 
what upon that assumption. I have shown that this assumption is 
erroneous, but if it is not I cannot perceive how that strengthens the 
plaintiffs' case. The complaint expressly avers that the mortgagors, at 
the time of executing the mortgage and up to the commencement of this 
suit, made no claim of title to any more than their actual interest in the 
premises. Possession without claim of title is not a very important 
element in the deduction of title. There is no statute of limitation to 
the right of entry as against a squatter of that kind. 

But if we assume that the mortgagors were at the time of executing 
the mortgage, and now are, in the exclusive possession of the premises, 
holding adverselj', there would still be no necessity of resorting to a 
court of equity for relief. The legal action to recover the possession 
would afford ample relief. It is only parties in possession, or who hold 
some future estate which gives them no right to immediate possession, 
upon whom any necessity rests of resorting to a court of equity for aid 
to remove a cloud from their title. But when they have the right to 
immediate possession, the common-law action of ejectment, as it was 
formerly called, with a trial by jury, is the proper remedy. 

It was suggested, upon the argument in behalf of the plaintiff's, that 
the purchaser upon the mortgage sale might make the mortgage title 
the basis of an adverse possession, which, in time, might bar the plain- 
tiffs' right. This point seems to me to be based upon some confusion 
of ideas. If the plaintiffs are now in possession, I cannot comprehend 
how any adverse possession can be set up against them so long as they 
continue in possession. And if thej' are out of possession, the fear 
that they will neglect, themselves, to assert their title for twenty j^ears, 
until their right of entry shall be barred by the Statute of Limitations, is 
a species of quia timet for which the principles of equity jurisdiction 
suggest no remedy. The fear, by a party, of his own negligence affords 
no ground of relief in a court of equity ; at least, I have found no pre- 
cedent for such a case. 

In fine, I think the cases of Cox v. Clift and Piersoll v. Elliott, supra, 
were much stronger than the case at bar for the interposition of a court 
of equity. 

Upon the whole, therefore, I think the judgment of the General Term 
should be reversed, and that of the Special Term affirmed, with costs of 
appeal to the General Term. 

Selden, J. The jurisdiction exercised by courts of equity in setting 
aside and cancelling void instruments will appear to be involved in some 
confusion, unless the proper distinctions are observed. Bills have been 
filed for the purpose of cancelhng promissory notes, bills of exchange, 
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policies of insurance, bonds, &c., as well as deeds, mortgages, and other 
instruments affecting real estate ; and all these have been repeatedly 
entertained by the courts. There is, however, an obvious distinction 
between those instruments which merely- create a personal claim against 
a complainant, and those which affect his property, and especially Ms 
real estate. The first can rarely do him any injury so long as they 
remain dormant, while the latter may create such a cloud upon his title 
as seriously to impair its value. 

In the first of these two classes of cases, the question is involved in 
some doubt, whether courts of equity will interfere to set aside the in- 
strument, where there is a complete defence at law. Lord Thurlow was 
inclined not to entertain jurisdiction in such cases.'' But Lord Lough- 
borough, afterwards, in Newman v. Milner,^ and Lord Eldon, in Bromley 
V. Holland,' and in Jervis v. White,^ took the opposite ground. Chief 
Baron Eichards, also, in Duncan v. Worrall,^ admitted with apparent 
reluctance that relief might be given in equit}- against a policj' of insur- 
ance, notwithstanding it was entirely void at law. 

In cases, however, where the title to real estate is or maj- be affected, 
it seems never to have been regarded as a sufficient objection to a bill 
seeking relief in equity, that the complainant has a perfect legal defence. 
The distinction seems to have been first practically taken in the case of 
Byne V. Vivian,^ which belongs to a class of English cases known as the 
annuity cases. It was a bill to set aside and cancel an annuitj' bond, 
and came before Lord Chancellor Loughborough, in 1800. In 1797, 
three years before, the same learned chancellor had decided the case 
of Franco v. Bolton,' refusing to set aside a similar bond, although void, 
on the ground that since the case of CoUins v. Blantern,^ the defence 
was available at law. In Byne v. Vivian, however, he sustained the 
bill and cancelled the bond. 

On looking into the latter case we see a plain reason for this appar- 
ent inconsistencj'. In Franco v. Bolton the annuity was secured by the 
mere personal bond of the grantor, while in Byne v. Vivian the bond 
was accompanied by a mortgage of real estate. The arguments of 
counsel in this last case are worthj' of notice, as initiating, or at least 
insisting upon, two distinctions, both of which have become a part of 
the settled law on this subject. The objection to the annuity arose 
under the act of 17 George III.,° called the Annuity Act, which provided 
that "a memorial of every deed, bond, instrument, or other assurance, 
whereby any annuity should be granted after the passing the act, should 
be enrolled in the Court of Chancery," &c. The memorial in this case 
was defective, and the annuity void. Mansfield, for the defendant, 
insisted that the Court ought not to entertain jurisdiction, for the reason 

1 Eyan v. Mackmath, 3 Bro. C. C. 15 ; Colman v. Sarrel, 1 Ves. 50 ; Hilton ». 
Barrow, Id. 284. 
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not only that there was a good defence at law, but that that defence 
appeared upon the face of the proceedings under which the defendant 
must claim. He said: "In this case the proof Kes upon the person 
who wishes to avail himself of the instrument. He must produce a 
memorial ; and if he does not, the other party may get a copy of it 
from the office." 

Sir John Mitford, on the other hand, pressed the consideration that 
the securities affected the title to real estate. He said: "This is an 
incumbrance upon the estate, which cannot be disposed of tiU this term 
is disposed of. A court of equity has taken jurisdiction in cases where 
the security has been void at law. The party has a right to come to 
have the property cleared, and that the other shall not retain the security 
merely to keep a cloud upon the title." It goes to show the force of the 
consideration, that the securities were a cloud upon the title, that it was 
sufficient, in the view Of the chancellor, to overcome the very cogent 
argument of Mr. Mansfield. 

The case of Byne v. Potter,^ arose immediately after that of Bj-ne v. 
Vivian, and, being precisely similar, was decided in the same way. 
. A few months afterwards the case of Bromley v. Holland,^ an annu- 
ity case, similar in its features to the two last, came before the Master 
of the Rolls, who hesitated to follow the decision of Lord Loughborough, 
and made a somewhat modified decree ; but when the case came up on 
appeal,'' Lord Eldon, who had succeeded Lord Loughborough as chan- 
cellor, reversed the decree of the Master of the Rolls, and made a decree 
in accordance with the decisions in Bj'ne v. Vivian and Byne v. Potter. 
In doing this he seems to have been influenced mainly by the distinction 
taken bj- Sir John Mitford, in Byne v. Vivian, between mere personal 
securities and those which create a cloud upon title. He saj's : " What- 
ever diflTerence there may have been in such cases (upon bills of exchange, 
notes, &c.), it seems to me there is considerable difference between the 
case of a biU of exchange, upon which, on the face of it, there can be 
no demand, and an instrument which, upon the face of it, purports to 
affect real property ; " but he also said that if the question were res 
Integra his mind " would be considerably affected by the very able ar- 
gument addressed to the Court by Mr. Mansfield, in Bj^ne v. Vivian." 

That argument would no doubt have prevailed, but for the great 
weight given to the consideration that the securities cast an apparent 
shade over the title. The distinction between cases where the invalidity 
of the instrument appears upon its face and where it does not, is now 
universallj' recognized ; although Chancellor Kent, in Hamilton v. Cum- 
mings,* came to the conclusion, after an elaborate review of the cases, 
that it was unsound. In Simpson v. Lord Howden,^ Lord Chancellor 
Cottenham allowed a demurrer to a bill, filed to set aside an agreement 
void as against public pohcy, on the ground that the illegality was ap- 

1 5 Ves. 609. ^ Id. 610. s 7 Id. 3. 
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parent upon the face of the instrument. The same has been held in 
several cases in our own and other American courts.^ 

But none of these cases contain any thing which in the least impairs 
the doctrine advanced in Byne v. Vivian and the subsequent cases, that 
a court of equity will entertain jurisdiction of a suit to set aside a deed 
or instrument, although it may be void at law, provided it purports to 
affect real estate and will cast a cloud upon it. They merely ingraft 
upon that doctrine this additional proviso, viz., that if its invahdity 
appears upon the face of the deed itself, or of the proceedings which 
the party claiming under it must necessarily produce in order to estab- 
lish a title, the Court will not relieve. 

It is suggested that in this case the defect does appear upon the face 
of the mortgage, as it is not executed and does not purport to be 
executed by the plaintiffs. That defect, however, does not become 
apparent until the plaintiffs have first established their title by extrinsic 
evidence. It is clearly, therefore, not a case where the invaliditj- of 
the instrument appears upon its face; neither is it a case in which, in 
the graphic language of Judge Gardiner, in Cox v. Clift, the plain- 
tiffs have " a perfect legal defence written down in the title-deeds 
of their adversary." None of the cases, therefore, in which relief has 
been denied upon that ground, have any direct bearing upon this. 

Does the mortgage in question, then, create a cloud upon the plain- 
tiff's title? None of the eases define what is meant by a cloud upon 
title, nor attempt to lay down any general rules by which what will con- 
stitute such a cloud maj- be ascertained. Each case seems to have 
been decided upon its own peculiar circumstances. There are some 
things, however, which maj^ be regarded as certain : a cloud upon a 
title does not mean a legal as contradistinguished from an equitable 
title ; a deed, as we have seen, may constitute a cloud upon the title, 
although the defence is as perfect in law as in equity. It is to be in- 
ferred from the cases, as well as from the natural import of the term, 
that any thing is a cloud which is calculated to cast doubt or suspicion 
upon the title, or seriousl}' to embarrass the owner either in maintaining 
his rights or in disposing of the property. 

On the other hand it is equallj- clear that the mere existence of a 
deed purporting to convey certain premises, but accompanied by no 
circumstances giving it apparent validitj', would not operate as such a 
cloud upon the title as to justif)' the interposition of the Court. If an 
entire stranger assumes to convey the premises to which he has no 
shadow of title, and of which another is in possession, no real cloud is 
thereby created. There is nothing to give such a deed even the sem- 
blance of force. It can never be used to the serious annoyance or injury 
of the owner. A word of explanation would dissipate the apparent 
cloud. 
But it may, I think, be safely assumed that when such circumstances 

1 Mayor, &c., of Brooklyn v. Meserole, 26 Wend. 136 ; Van Doren v. Mayor, &c., 
of New York, 9 Paige, 388 ; Cox u. Clift, 2 Comst. 118 ; I'iersoU v. Elliott, 6 Peters, 95. 
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exist, in connection with a deed, as not only give to it an apparent 
validitj-, but will enable the grantor to make out a prima facie title 
under it, a cloud is created. It cannot be necessary, to constitute a 
cloud, that the conveyance should be suflBcient per se, without being 
connected with any other evidence, to make out a prima facie title ; 
because no conveyance, even if valid, could do this. In showing title 
under a deed by the grantee himself, or in showing that the deed con- 
stitutes a cloud upon another's title, it is necessary to show some sort 
of title, either real or apparent, in the grantor. But is it material in 
what manner the title of the grantor is shown ? Suppose a grantee in a 
deed, void for some reason not appearing upon its face nor in any of 
the previous deeds, is able to show a reg^ilar chain of convej'ances from 
the people of the State down to his immediate grantor, then, of course, 
no one could doubt that the deed would constitute a cloud upon the 
title. But suppose, in tracing back the title to its ultimate source, a 
grantor is found who was, at the time of the conveyance, in actual pos- 
session of the premises, is it necessary to go farther? It clearly would 
not be, in making title under the deed ; neither, I apprehend, could it 
be in showing that the deed created a cloud upon the title. Were it 
otherwise, a cloud could never be shown short of showing a chain of 
conveyances from the people down. Can it make any difference, then, 
how far back it is necessary to go before arriving at a grantor in pos- 
session ? Is not the evidence of title just as strong in case the immediate 
grantor, as if any remote grantor, was in possession ? There can be but 
one answer to these questions. 

Let us, then, appl3' these principles to the present case. The mort- 
gagors, owning one-half the premises and being in possession of the 
whole, execute a mortgage upon the whole. These facts would be suffl- 
cient.to maintain an ejectment suit against the plaintiffs, and to turn 
them out of possession. Can it be said that a deed which would enable 
the grantee to overcome the prima facie evidence of title which actual 
possession affords does not constitute a cloud upon the title ? It is no 
answer to say that the plaintiffs, by introducing evidence on their part, 
could overthrow the title made under the mortgage. This is so in every 
case where a mere cloud exists. 

It is said that, to maintain the suit, the plaintiffs " must be in danger 
of, or must have cause to fear, an injury or obstruction to their legal 
title," and that the fear must be well founded. This position I think 
unsound. The idea of real danger is not necessarily involved in that 
of a cloud upon title. If the title is obscured, so as to render the right 
of the real owner less clear, there is a cloud. If it will embarrass the 
owner in making a sale of the property, he is injured ; and this con- 
sideration was urged in the earliest cases on the subject, as will be seen 
by referring to the argument of Sir John Mitford, in Byne v. Vivian.* 

Another position taken by the defendant's counsel is, that as the 

1 5 Ves. 604. 
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mortgagors and the plaintiffs were tenants in common, the possession 
of one was the possession of all. This, in my view, is the most plausible 
answer given to the plaintiff's ease. The complaint, however, avers 
that the mortgagors were in the sole and exclusive occupation of the 
premises ; and this allegation is admitted by the demurrer. The pos- 
session of one tenant in common maj' be exclusive, where his co-tenant 
is ousted. The point rests, therefore, upon the distinction between oc- 
cupation and possession. There is, no doubt, a distinction between the 
two, because there may be a legal or constructive possession where 
there is no actual occupation. This, however, cannot, I think, be ma- 
terial in the present case. Suppose an ejectment suit brought upon a 
claim of title under this mortgage : all that the plaintiff would have to 
show would be the mortgage and exclusive occupation by the mort- 
gagors. The plaintiffs in this case, having no actual possession, but at 
most only a constructive possession, would be as effectually driven to 
the proof of their title, bj' that evidence, as if there had been no tenancy 
in common. 

The complaint alleges that the defendant has proceeded to foreclose 
the mortgage, and has obtained the usual judgment of foreclosure ; and 
that he has pubUshed a notice of sale in which he describes the entire 
farm as the premises to be sold. Under these circumstances my own 
conclusion would have been that the mortgage does create a cloud upon 
the title of the plaintiffs, and that the judgment should be affirmed ; but 
my associates think that the case does not show, in other words, that 
the demurrer does not admit that the mortgagors were, at the time of 
the execution of the mortgage, in the exclusive possession of the mort- 
gaged premises, and, assuming that they are right in this, I concede 
that the judgment should be reversed. 

Roosevelt, J., concurred in the opinion of Selden, J. ; all the others 
in that of Pratt, J. 

Judgment at General Term reversed, and that at Special Term 
affirmed. 



THE NEW YORK AND NEW HAVEN RAH^ROAD COMPANY 
V. ROBERT SCHUYLER, WILLIAM CROSS, & 324 others. 

In the New York Court of Appeals, June Term, 1858. 
[Reported in 17 New York Reports, 592.] 

Appeal from the Supreme Court. The complaint was filed in Jan- 
uary, 1855. Three hundred and twenty-six persons are joined as 
defendants. One of them, William Cross, demurred to the complaint 
upon several grounds, which, so far as material, appear from the opinion 
which follows this statement. 

The facts set forth in the complaint are as follows : — 
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The plaintiff is a corporation, owning and operating a railroad ex- 
tending from New Haven to New York. The capital authorized by 
the charter is limited to $3,000,000, represented by thu-ty thousand 
shares of stock, all of the shares except seventy-eight having been 
issued, and the capital paid in, less about $700 on the seventy-eight 
shares, several years since. Transfer books of the stock were kept at 
the city of New York and two other places, where transfers of the stock 
were made and certificates issued as occasion required. From the 
organization of the company, in 1846, to the 3d of July, 1854, Robert 
Schu3'ler was the president and transfer agent of the company, having 
his station and place of business at the office of the compan}^ in New 
York. As early as October, 1853, he commenced a series of fraudulent 
acts, extending over the whole period of time intermediate that date and 
the 3d of Julj^, 1854, during which time, unknown to the plaintiff, he 
issued and disposed of a large number of certificates of stock of the 
company, which on their face purported to be genuine, were executed 
and signed in the same manner as genuine certificates, and undistin- 
guishable from them, but which in fact were fraudulent over-issues for 
his own private purposes. Some of these he issued to a firm of which 
he was a member ; the others were issued to divers other persons. 

In other instances, after making transfers of stock for other parties 
on the books of the company, he failed, to cancel the old certificates 
which were surrendered for that purpose, but fraudulently reissued them 
as genuine certificates of stock owned by himself. 

In furtherance of his designs, he allowed clerks of his firm to give 
the firm and himself a false credit on the stock ledger of the railroad 
company, by which it was made ostensibly to appear that such firm and 
himself had stock to their credit on the books of the company to the 
amount of $1,000,000, when in truth it owned none. 

Those false certificates purporting to be genuine, and those originally 
genuine certificates which, instead of being cancelled, were reissued, 
were used by Robert Schuyler in his own, and in the business of his 
firm, under representations that they were genuine, chiefly for the pm-- 
pose of borrowing money ; were sold openly in the market as genuine 
stock in some instances, and have passed in this way into the hands of 
the defendants, the present holders. 

In some instances, this over-issued stock has become commingled 
with genuine, by having, in the regular course of business, been trans- 
ferred and incorporated into a certificate with the genuine. 

The whole false issue amounts to near $2,000,000. 

Nine thousand three hundred and eighty-three shares now stand on 
the books of the railroad company, in the names of twenty-nine persons 
and firms to whom it had been transferred by the firm to which Schuyler 
belonged. The balance of such over-issues has gone to the hands of 
two hundred and sixty-six other persons and firms at different times, in 
different amounts, from different persons ; and many of these holders 
are also the holders of genuine stock. 

6 
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Intermediate the 29th June and the 3d of July, 1854, Schuj^ler, the 
president and transfer agent of the company, being sick, Mr. Worthen, 
the vice-president, who was also one of the directors, undertook, but, 
as the plaintiflF says, without authority, to act as transfer agent in the 
place of Schuyler, and, unaware of Schuyler's frauds, transfen-ed four 
thousand four hundred and forty-six shares of that false stock for twenty- 
one different persons and firms; supposing the certificates he received 
and transferred to be genuine. 

Some of the holders of this over-issue, as the complaint alleges, took, 
knowing the certificates were fictitious ; some with reason to believe so ; 
some on usurious contracts ; many under circumstances which should 
have put them on inquirj-, and many others under circumstances and 
upon considerations unknown to the plaintiffs. 

They all claim rights against the company ; some that they are stock- 
holders ; others that they are either stockholders or have a right of 
action against the company for their losses. Some claim damages to 
the full nominal par value of the certificates they hold ; others for the 
money they have actually advanced ; while all assert a claim upon the 
companj- in some form. It is not averred that some of these fraudu- 
lentlj' issued certificates have not gone into the hands of entirely inno- 
cent parties, for value. 

Several of the defendants have sued the company. Some suits are 
pending in the Supreme Court ; some in the Superior Court, and others 
in the Common Pleas of New York city. Other suits are threatened. 
The complaint joins, in this suit, Eobert Schuyler and all the alleged 
owners or holders of this over-issued stock, and prays that the certifi- 
cates may be decreed illegal and void, and be surrendered up and 
cancelled ; that, until these questions are all settled, those who have 
sued be stayed in their proceedings ; that those who have not, be en- 
joined from suing ; that the suits now pending be consolidated with this, 
and closes with the usual general praj'er for such further or other relief 
as is meet and proper. 

The defendant. Cross, had judgment at Special Term, allowing the 
demurrer and dismissing the complaint as to him. Upon appeal, the 
Supreme Court, at General Term in the First District, affirmed this judg- 
ment, and the plaintiff appealed to this Court. 

William G. Noyes, for the appellant. 

Francis B. Gutting^ for the respondent. 

CoMSTOCK, J. This case is somewhat special and extraordinary in 
its circumstances, and must be determined upon principles of reason 
and justice, with the aid of such analogies as the law will afford. 

It is well settled that the directors or managers of a corporation are 
trustees for the holders of its stock. It is on this ground that the 
shareholders are entitled to relief in equity against an actual or threat- 
ened waste or misapplication of its corporate funds. It seems also to 
be settled that a suit for that purpose must be brought in the name of 
the corporation, unless it appears that the directors refuse to prosecute. 
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or are themselves the guiltj' parties answerable for the wi-ong. If they do 
thus refuse, or are thus answerable, the shareholders may sue in their 
own names ; but, in such a case, the corporation must be made a de- 
fendant, either solely or jointly with the directors sought to be charged.^ 
I have nowhere seen it laid down that the corporation itself, considered 
as a pure legal abstraction, is a trustee for its stockholders ; yet it is not 
difficult to see that 'certain trust relations exist between it and them. 
A corporation aggregate is clothed with a legal title to its real and per- 
sonal estate, franchises, and privileges, while the shareholders, as in- 
dividuals, have in them equitable interests ; the interest of each being 
in proportion to the amount of stock which he holds. The corporation 
is entitled to receive, and does receive, the gross amount of the earn- 
ings ; upon a trust, however, or at least under a duty, to pay over to ■* 
the stockholders the net profits, as dividends upon their stock. If not 
under all circumstances bound to make and pay over in money the divi- 
dends earned, it must, at all events, use them for the shareholders' 
benefit, in the prosecution of its legitimate enterprises, and subject to 
ultimate accountabihty. If these relations are not precisely defined in 
the books, it is because the occasion has not arisen requiring this to 
be done. 

The New York and New Haven Eailroad Company is a corporation 
aggregate, invested by its charter with certain privileges and powers, 
and with a legal title to all the real and personal estate acquired in the 
construction and operation of its road. Its genuine and undoubted 
stock amounts to $3,000,000, and b}' its charter cannot exceed that 
amount. All this stock, with an exception of no importance to the 
question before us, has been paid for, and is held by shai'eholders whose 
rights as such are not called in question. But, in addition to the 
$3,000,000 of undoubted stock, Mr. Schuj'ler, the president of the 
company, issued at different times, for his own private purposes, fraud- 
ulent and spurious certificates of stock, to the amount of nearly 
$2,000,000, which are now held by the numerous parties against whom 
this suit has been instituted. The president was the dul}' authorized 
agent to suj)erintend the transfer of stock from anj^ existing shareholder 
to another party, with authority in all cases to issue a new certificate, 
upon a transfer of the stock it represented being duly made in the 
books, and upon a sun'ender of the old one. The spurious certificates 
before mentioned were not based upon any transfer of genuine stock, 
nor did they represent stock in any sense whatever. In their appear- 
ance, however, thej' were genuine, and duty authorized. In form thej' 
were like those which represented the real stock of the company, and 
thej' were signed bj' a person who was known to have authority to sign 
under the conditions above named. Thus they obtained more or less 
currency throughout the community, being taken by various parties 
without attending to the forms and conditions prescribed by the charter 
and by-laws of the company, regulating the transfer of stock. 
1 Robinson v. Smith, 3 Paige, 222, and cases there cited. 
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This extraordinary fraud could not fail to place the corporation in a 
situation of extreme difflcultj' and embarrassment. What was to be 
done with the spurious stock certificates ? Were the holders to be rec- 
ognized? Were they to share in the dividends, and were they entitled 
to vote at elections ? Was the stock of the company practically in- 
creased to 15,000,000, when the charter confined it to $3,000,000? If 
this could not be done, then was the companj- bound to pay, in damages 
to each holder of these false instruments, the value which the genuine 
stock had borne in the market? These were grave questions, about 
which gentlemen of great eminence in their profession, and the courts 
also, differed. In the courts of original jurisdiction, it was determined, 
after the institution of this suit, that the corporation was, in some fonn, 
► bound to make good the false certificates. On appeal to this Coui't, we 
held them void to all intents and purposes, and that the corporation 
and its genuine stockholders were entirely unaffected by them.^ 

Such was the situation of this company on the discovery of these acts 
of Mr. Schuj'ler. As a pure creation of law, the corporation was not 
a sentient being ; but the law, nevertheless, clothed it with authority 
which enabled it to act, hj its board of directors, as a natural person, 
within the sphere of its powers and duties. It had therefore the rights 
which a natural person would have in analogous situations ; and, in 
order to evolve the principle of this controversy, we maj' suppose that 
a natural person is clothed with the legal title to, and is in possession 
of, an extensive line of railroad, receiving the gross earnings for the 
purpose of dividing the net profits amongst a large class of individuals, 
whose right, in certain fixed proportions, is evidenced by a certificate 
or declaration of trust, which each one holds, signed by the legal owner 
or his authorized agent. If, then, a new class of individuals should 
come forward claiming the same rights, and presenting, as the evidence 
thereof, instruments of the same kind in all respects, bearing on their 
face all the appearances of genuineness and authority, but in fact un- 
authorized and spurious, what would be the rights and the duty of 
the legal owner in that exigency? Upon the settled principles of 
equity, it would be his right and his duty to call the false claimants 
into court, in order to remove the cloud upon the equitable interests 
of those whom he represented. It would be his right, as owner of the 
legal estate, to bring to a determination everj^ claim upon that estate, 
in law or equity, resting upon facts and documents giving to it, prima 
facie, all the appearances of genuineness and ^'alidity. It would be 
his duty to call for such a determination, as the representative of 
numerous equitable interests carved out of his estate and placed under 
his protection. These are principles so familiar and elementary that 
citations from the books are not required to support them. 

With the aid of these analogies, we can come to a conclusion as to 

the rights of this corporation in the exigency which had arisen at the 

commencement of this suit. It stood, as we have seen, in a quasi trust 

1 Mechanics' Bank v. The New York and New Haven Railroad Company, 3 Kern. 599. 
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relation to its shareholders, holding, as it did, the legal estate, and they 
having, as individuals, an equitable right in the net earnings or income 
of the same estate. Thej' also had a right to vote at the elections of 
the company, to the exclusion of all other persons. If the corporation 
yielded these rights to the holders of its original and genuine stock, 
and rejected the claims of those who held the false certificates, it became 
at once exposed, not merely to one, but to a multiplicitj'- of suits, in- 
volving, as we have seen, questions of no inconsiderable difficulty. In 
these circumstances, its right of resort to a court of equity, in order to 
have the spurious certificates cancelled and annulled, does not admit of 
a doubt, provided those instruments were such, in character and ap- 
pearance, as to bring them within the principles on which courts of 
equity administer protective and preventive justice. There is no head 
of equity jurisdiction more firmly established than that which embraces 
the cancellation of instruments which are capable of a vexatious use 
after the means of defence at law may become impaired or lost, or when 
the}' are calculated to throw a cloud upon the title or interest of the 
party seeking relief. But the jurisdiction does not universally attach 
on the mere ground that the deed or other contract is invalid. If the 
invalidity plainl}' ajDpears on the face of the writing, so that no lapse 
of time or change of circumstances can weaken the means of defence, 
it is held that no occasion arises for a suit in equity to decree its can- 
cellation. And the doctrine now is, that such instruments do not, in 
a just sense, even cast a cloud upon the title or interest, or diminish 
the security of the party against whom the attempt may be made to use 
them. If, on the other hand, the invalidity does not appear on their 
face, the jurisdiction is not confined to instruments of any particular 
kind or class. Whatever their character, if they are capable of being 
used as a means of vexation and annoyance, if they throw a cloud upon 
title or disturb the tranquil enjoyment of property, then it is against 
conscience and equity that they should be kept outstanding, and they 
ought to be cancelled. These principles of general jurisprudence are 
believed to be decisive in favor of the right of this corporation to 
demand the cancellation of the false stock, and to maintain a suit in 
equity for that purpose. On their face, as we have seen, the certificates 
of this stock are undistinguishable from those which are genuine and 
true. They confer, therefore, upon each holder a prima facie right as 
a stockholder. The evidence of such right must in every case be re- 
pelled by showing that the certificate does not represent the actual stock 
of the company, and it is impossible to say that the means of repelling 
these claims will always be as perfect as they were when the frauds in 
which they originated were first discovered. 

It is true, we held in the case already mentioned, that the company 
could successfully defend an action brought against it for refusing to 
recognize one of these certificates ; but the defence rested, as it must 
if actions were to be brought upon every other certificate, upon the 
extrinsic facts to be proved. Conceding, even, that every one of these 
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claims may be defended, at whatever distance of time and under what- 
ever circumstances they may be pressed upon the corporation, this by 
no means meets the equity of the case. If, as we have held, no just 
claim against the corporation arises out of these certificates, it is plainly 
unconscientious and inequitable that theyshould be kept on foot. Their 
verj' existence, outstanding, is unjust, because it must of necessity 
exercise a most depressing influence upon the real stock of the corpo- 
ration. "We all know how sensitive are values in property of this 
description ; and what conceivable facts could cast a deeper shadow 
over every genuine shareholder's interest than a spurious issue of 
$2,000,000 of stock, evidenced by certificates apparently valid, and 
under which every holder boldly and confidently asserted his claim? 
The fact is not alleged in the complaint, but we can scarcelj' err in 
supposing that, on the discovery of these frauds, every share of valid 
stock must at once have lost nearly one-half of its market value. That 
depression must continue, in a greater or less degree, while the certifi- 
cates are allowed to stand. A decision against one of them, in an 
action founded upon it, is not a determination against any other one, 
and cannot, while the others are outstanding, restore to the genuine 
stock the value which justly belongs to it. To saj^ that the shareholders 
must remain in such a condition of insecurity and doubt, and must 
hold their shares under such a depression, would be to sanction a species 
of injustice which ought to be prevented. These shares of stock are 
a description of property as much entitled to invoke the protective rem- 
edies peculiar to courts of equity as any other. 

In applying these remedies to any other kind of property thus clouded 
and depressed by a written instrument professing to be, and on its face 
actually being, an incumbrance upon it, no doubt, it seems to me, would 
arise ; and I think there is no well founded doubt in the present case. 
And, besides these considerations, which affect the interests of the indi- 
viduals whose legal identity in this controversy is lost in the corporate 
body representing them, we are to regard also the serious embarrass- 
ment which cannot fail to attend the internal administration of the 
affairs of the corporation itself. When this large addition of false stock 
became known, under which the holders confiently claimed to be share- 
holders, how could the corporation intelhgently and safely proceed to 
regulate its elections and divide its earnings ? These were difficulties 
which nothing short of a judicial determination, against the spurious 
issue and cancelling the false certificates, could effectually remove. 

One of the views presented on the argument in support of the com- 
plaint was, that the corporation, as a trustee of the property and funds 
under its control, was entitled in that character to ask the advice and 
direction of a court of equity in regard to its obligations and duties in 
the circumstances which had occurred. Without having pailicularly 
examined this theory, I very much doubt whether it can be maintained. 
I have already spoken of the relations between the corporate body and 
its shareholders as having some analogy to those between trustees and 
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cestuis que trust ; but those relations are nevertheless siii generis, and thej- 
point to the corporation rather as the proper representative of its genuine 
stockholders, in a controversy' of this kind, than as a trustee entitled for 
its own sake to ask the advice of the Court as to the mode of discharg- 
ing its functions. When a trustee invokes the interference of equitj- on 
such a ground, he does it for his own protection ; and the interests of 
the beneficiary are not of themselves an element of the jurisdiction. 
But it is difficult to separate, even in abstract contemplation, the rights 
and interests of a corporation from those of the shareholders. If the 
corporation exceeds its powers, or misappropriates its funds, the stock- 
holder may complain, or if the evil be only threatened, he may arrest it 
by injunction ; but if the controversy is with third parties, the interests 
of the corporate body and of the individuals who compose it are so 
nearly identical that a separation in theory or practice would seem to be 
impossible. 

For this reason there is a great difficulty in sustaining the present suit 
as one brought by a trustee to be advised and directed in regard to the 
proper line of duty towards the cestuis que trust and those who claim to 
stand in that relation. But the same reason unerringlj' indicates the 
corporation as the organ through which the shareholders are to be heard 
when legal wrongs are to be redressed or equitable remedies are to be 
invoked. If, therefore, I have been successful in showing that the 
fraudulent certificates of stock are instruments of such annoyance and 
vexation, in depressing values and disturbing the fair enjoyment of 
rights, that thej- ought not to be allowed to stand, then this suit bv the 
corporation rests firmly upon that branch of equity jurisdiction which 
includes the cancellation of such instruments. 

The views which have been taken assume the invaliditj' of all the cer- 
tificates fraudulently issued bj^ Schujier. Upon the facts stated in the 
complaint, which the demurrer admits to be true, and upon the prin- 
ciples laid down in the case of the Mechanics' Bank agauist this com- 
pany (supra), it is impossible to say that anj' one of them is a valid 
representative of stock, or a claim of any kind against the corporation. 
It appears, indeed, that most of the certificates have passed into the 
hands of third parties ; and the decision of the Court below assumes 
that those parties, in good faith, paid for or advanced value upon the 
shares. On that ground it was further assumed that their rights were 
superior to those of the corporation and the holders of its actual and 
genuine stock. This is a view of the question which holds a prominent 
place among the reasons given for dismissing the complaint. But since 
the Court below pronounced its judgment, the other case mentioned 
came before us on appeal, and the contrary doctrine was very precisely 
determined, and upon the fullest consideration. Adhering as we do to 
that decision, and looking at the case as the complaint states it, all the 
certificates in question must share the same fate ; and the present case 
will not be embarrassed by the necessity of rendering different judg- 
ments in respect to diflferent parties. In saying this much, however, it 
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is not designed to prejudge the rights of an3' person in special circum- 
stances, to be defensively alleged and proved, differing in their character 
from any yet called to our attention. 

The only remaining question is one of multifariousness in respect to 
parties or causes of action. The mere joinder of too many persons as 
defendants, when there is no misjoinder of subjects, is not a ground of 
demurrer hy any one of them against whom the complaint sets forth a 
good cause of suit. A demurrer may be interposed for a defect of par- 
ties, but not for the reason merelj^ that too many are brought in.-" In 
respect to the joinder of causes of action, the provision of law, so far as 
material to the question, now is, that " the plaintiff may unite in the 
same complaint several causes of action, whether they be such as have 
heretofore been denominated legal or equitable, or both, where thej' all 
arise out of the same transaction or transactions connected with the 
same subject of the action." ^ The authors of the code, in framing this 
and most of its other provisions, appear to have had some remote 
knowledge of what the previous law had been. This provision, as it 
now stands, was introduced in the amendment of 1852, because the 
successive codes of 1848, 1849, and 1851, with characteristic perspi- 
cacity, had in effect abrogated equity jurisdiction in many important 
cases, bj' failing to provide for a union of subjects and parties in one suit 
indispensable to its exercise. This amendment, therefore, was not de- 
signed to introduce any noveltj' in pleading or practice. Its language 
is, I think, well chosen for the purpose intended, because it is so ob- 
scure and so general as to justify the interpretations which shall be found 
most convenient and best calculated to promote the ends of justice. It 
is certainly impossible to extract from a provision so loose and yet so 
comprehensive any rules less liberal than those which have long pre- 
vailed in courts of equity. 

It is only necessary, therefore, to determine whether, in a suit insti- 
tuted for the purpose of cancelling the invalid certificates of stock in the 
plaintiffs' corporation, all the claims under these instruments can be 
united, and all the parties holding them brought in, without rendering 
the suit obnoxious to the charge of multifariousness, as that term has 
hitherto been used. The convenience of setthng the whole controversy 
in a single suit is obvious ; because the only alternative is, that the cor- 
poration would be entitled to institute, and must institute, a separate 
action against each of the numerous parties claiming under these certif- 
icates. No one of the parties would be bound by a decision against any 
other one ; and intolerable expense and delay might be the consequence 
of such a course. 

The rule on this subject has been often considered, both in England 
and this country, and has become tolerably well settled, although in re- 
gard to some of its applications there is a diversity in the adjudged 
cases. In the case of the Mayor of York v. Pilkington,' decided by 

» Code of 1852, § 144. a Code of 1855, § 167. » 1 Atk. 283. 
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Lord Hardwicke in 1737, the corporation of York claimed an exclusive 
right of fishery in the river Ouse for a large tract ; and the bill was 
filed against various persons claiming several and distinct rights in the 
same fishery, in order to quiet the plaintiffs' title and also for a discov- 
ery and account of the fish the defendant had taken. A demurrer to 
the bill for multifariousness was overruled after being twice argued, the 
Lord Chancellor observing : " It was no objection that the defendants 
have separate defences ; but the question," he added, " was whether the 
plaintiffs have a general right to the sole fishery, which extends to all 
the defendants." Nearlj' a century later. Lord Eldon referred to this 
case as standing on the gi-ound that " where the plaintiffs stated them- 
selves to have an exclusive right, it signified nothing what particular 
rights might be set up against them, because, if they prevailed, the 
rights of no other person could stand." And he added : "It has long 
been settled that if any person has a common right against a great many 
of the king's subjects, inasmuch as he cannot contend against all of the 
king's subjects, a court of equity will permit him to file a biU against 
some of them, taking care to bring in so manj^ persons before the Court 
that their interests shall be such as to lead to a fair and honest support 
of the public interests." ^ In Whaley v. Dawson,'' Lord Redesdale con- 
sidered the test to be whether there was a " general right in the plain- 
tiff covering the whole case, although the rights of the defendants maj^ 
have been distinct." In referring to the Mayor of York v. Pilkington, 
and analogous cases, he observed: "The Court has gone upon the 
ground of preventing multiplicitj' of suits, one general right being 
claimed by the plaintiff's against all the defendants." The same emi- 
nent authority, in the treatise on Equity Pleading,' says : " The Court 
will not permit a plaintiff to demand by one bill several matters of 
different natm-es against several defendants ; but when one general right 
is claimed by the bill, though the defendants have separate and distinct 
rights, a demurrer will not hold." 

The subject of multifariousness is very elaborately and carefully ex- 
amined by Mr. Justice Story, in his treatise on Equity Pleading. 
Adopting the views, and in pai-t the language of Lord Cottenham, in 
Campbell v. Mackay,^ he lays down the following doctrine: "The re- 
sult of the principles to be extracted from the cases on this subject 
seems to be, that where there is a common liabiUty and a common interest, 
it common liability in the defendants, and a common interest in the plain- 
tiffs, different claims to property, at least if the subjects are such as 
may without inconvenience be joined, may be united in one and the 
same suit." ^ He adds : " Indeed, where the interests of the plaintiffs 
are the same, although the defendants may not have a coextensive com- 
mon interest, but their interests may be derived under different instru- 
ments, if the general objects of the bill will be promoted by their being 
united in a single suit, the Court will not hesitate to sustain the bill 

I 1 Jac. & Walk. 369. 2 2 Sch. & Lef. 370. » Mitford, Eq. Pi., by Jeremy, 181. 

4 1 Mylne & Craig, 623, 624. » Sect. 583. 
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against all of them." In this State, the joinder in one suit of causes of 
action in some sense distinct from each other, with all the necessary 
parties for their determination, has alwaj's been allowed with great 
liberality where convenience and the ends of justice have required 
it. In Brinckerhoff v. Brown, ^ it was held that different judg- 
ment creditors might unite in one bill for the purpose of reaching 
the estate of their common debtor, which he had fraudulentlj' conveyed, 
and that the bill might be filed against persons relative to matters of 
the same nature, forming a connected series of acts, all intended to de- 
fraud and injure the plaintiffs, and in which all the defendants were 
more or less concerned, though not jointly in each act. In the case 
of Fellows V. Fellows,^ the bill charged that the several defend- 
ants, in combination with each other and with the debtor of the plain- 
tiffs, took from him separate convej'ances of his propertj', without 
consideration, and in order to defraud the plaintiffs. One of the de- 
fendants answered, denying the combination, and demurred to the 
residue of the bill, because it included distinct matters in many of which 
he was not concerned. The demurrer was overruled, the Chancellor 
observing : " If instead of one matter in demand, here are three (the 
three conveyances in question) , they are all of the same nature in re- 
spect to the questions they now present. Each of the three defendants 
holds a portion of the property of John Fellows (the debtor) by a fraud, 
and by a fraud of the same kind. The right of the complainants is against 
the whole property, and their right against all portions of it is of one 
nature. The claims of the three defendants, now holding the property 
in question, are of one character, each of them holding under a fraudu- 
lent transfer." "This, therefore, is not a case of several matters of 
distinct natures in the sense of the rule upon that subject." The de- 
cision was appealed from to the Court for the Correction of Errors, and 
was there unanimously affirmed, after a very full discussion by counsel 
and elaborate consideration in the opinions of several members of the 
Court. 

Many other cases might be mentioned, exhibiting varieties in the ap- 
plication of the general rule declared in those which have been cited. 
But it is unnecessary to refer to them. The rule itself is settled too 
firmly to be shaken, and it would seem to be decisive of the present 
question. In this case there is a single interest in the plaintiffs 
directly opposed to the interests of all the defendants. The common 
point and centre of the litigation is the stock, property, and fran- 
chises of the plaintiff's corporation, in which the defendants claim 
specific shares and proportions as holders of the false certificates. The 
rights claimed by the defendants are distinct, because they rest upon 
separate instruments as the evidence thereof; but they are of precisely 
the same nature, they turn upon the same question, and they are a 
cloud upon the same estate. Each certificate is a false muniment of the 

1 6 John. Ch. 139. a 4 Cow. 682. 
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holder's title to a particular interest in the corporate estate, vested as a 
unit in the corporation, but equitabl}- belonging to the holder of its 
actual stock. 

Among the grounds of the argument in behalf of the plaintiffs, it was 
insisted that the suit is maintainable on the principles of a bill of peace, 
or suit to quiet a title and prevent a multiplicity of actions. A suit in 
equity to estabUsh a sole right of fishery against several hostile claim- 
ants, or by a parish priest to establish a right to tithes against the 
parishioners, or by the parishioners to establish a modus, are examples 
of a bill of this kind. It will be found, however that there is nothing 
in the rules which govern the technical bill of peace to justify a mis- 
joinder of subjects or parties in the litigation. But the number of 
parties and the multiplicity of actual or threatened suits, will sometimes 
justify a resort to a court of equity when the subject is not at aU of an 
equitable character, and there is no other element of equit}- jurisdiction. 
Even in such cases there must be such a unity of interest on the one 
side or the other, as to bring the litigation within the ordinarj^ rules of 
equitj' pleading. This suit, I think, could be sustained as a bUl of 
peace, but the question of misjoinder would be the same. TTithout 
refen-ing to the principles of such a bill, we sustain the jurisdic- 
tion on the ground that the controversj' is of an equitable nature, 
for the reasons which have been given at large ; and we hold that the 
objection for multifariousness merely is untenable -nitliin ordinary and 
established rules on that subject. If aU the invalid certificates were 
now held by one person, the jurisdiction would attach in order to have 
them cancelled, and the suit would be against him alone. Being held 
by various parties, the jurisdiction still depends on the same principles ; 
but all the parties can be united, because there is such a unity in the 
controversy with all of them as to render it fit and proper, according to 
settled principles, that thej- should be joined in a single suit. 

The judgment of the Supreme Court must be reversed, and judgment 
entered overruling the demurrer, with the usual leave to answer. 

Seldex and Eoosevelt, JJ., did not sit in the case; aU the other 
judges concurring, 

Judgment reversed, and the demurrer overruled, with leave to answer} 

1 See N. Y. & N. H. R. R. Co. v. Schuyler, 34 N. Y. 30. — Ed. 



CHAPTER III. 
BILLS FOR AN ACCOUNT. 



DINWIDDIE V. BAILEY. 
Before Loed Eldon, C, June 10 and 17, 1801. 

[Reported in 6 Veseij, 136.] 

The bill stated that the plaintiff carried on the business of insurance 
broker at Manchester, and was emploj-ed by the defendants, from time 
to time, to effect insurances upon ships, goods, wares, and merchandise, 
and paid divers sums of monej' on account thereof; and became entitled, 
as such insurance broker, to divers sums of money for his commission 
upon effecting such insurances, and otherwise respecting the same, and 
the money received on account thereof, and for postage of letters, and 
upon sums of money paid, laid out, and expended on account of the 
defendants in effecting the insurances, &e. ; and that the defendants 
were also indebted in divers sums of money upon promissory notes in- 
dorsed to the plaintiff in the usual course of business. 

The bill further stated that the plaintiff received some money from 
the underwriters in respect of losses upon some ships ; but that it hath 
constantly been the uni\ersal custom of persons who carry on the busi- 
ness of insurance brokers at Lloyd's Coffee-House, at Liverpool, and for 
all other persons who carry on the trade of insurance brokers, in the 
business which they transact for merchants at Liverpool or in any 
other part of the county of Lancaster, to be allowed one month from 
the day upon which the loss upon ships or goods which are insured 
is ascertained, and the documents respecting such loss found to be sat- 
isfactory, to obtain the signatures of the underwriters to the adjustment 
of the policy, and to apply to such underwriters for payment of their 
proportions ; and at the end of that month, and not before, to accept 
bills, drawn upon them by the persons for whom they effected such 
insurances, for the amount of such loss, until the end of four months 
from the day upon which the loss was ascertained and the documents 
found satisfactory : and such custom has been always adopted and acted 
upon by the plaintiff in all his dealings with the defendants ; and they 
have constantly allowed the plaintiff the said space of four months for 
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the payment of the amount of the losses until the commencement of the 
action. 

The bill then stated losses upon ships under insurances eflfected by 
the plaintiff for the defendants : one settled upon the 7th, another upon 
the 11th of October, 1800 ; which, according to the said custom, would 
be payable three months from the 7th and 11th of November ; that no 
account of the said dealing was stated between the plaintiff and defend- 
ants, but an action was brought by the defendants in December, in 
which they held the plaintiff to bail for 1,192L bs. \\d., though the 
money due in respect of the said losses was not due until February ; 
and the defendants had not drawn upon the plaintiff, and the defend- 
ants at the time of the action brought were, and now are, indebted to 
the plaintiff in a much larger sum on the accounts before mentioned, 
and also by virtue of three promissory notes : one, dated the 19th of 
October, 1799, at 12 months after date, for 600/. ; another, of the same 
date and for the same time, for 650Z. ; another, dated the 18th of No- 
vember, 1799, at 15 months after date, for 1,440/. 16s., —all indorsed to 
the plaintiff ; and on account a large balance would be found due to the 
plaintiff. The bill then stated applications for the sums paid for pre- 
miums, commission, &c. ; that the defendants threaten to proceed to 
trial, well knowing that the plaintiff cannot obtain adequate justice in 
the said action without an account, and cannot recover therein the 
balance due to him from them, as aforesaid ; and prayed an account of 
the sums of monej' paid bj- the plaintiff for and on account of the de- 
fendants in respect of the insurances effected, also the money due td 
Inm for commission, and otherwise respecting the same, and the money 
received on account thereof, postage of letters, and other sums of money 
paid, laid out, and expended by him on their account about the same, 
and also an account of the money due to him in respect of the prom- 
issorj- notes, of the several sums of money he received from the under- 
writers or others on account of the losses, and all other sums due to 
them from him ; and a decree for payment ; offering to pay what shall be 
due from him ; and an injunction to restrain proceedings at law. 

The defendants put in a general demurrer to the discovery and re- 
lief. 

Mr. Mansfield and Mr. Pemlerton in support of the demurrer. This 
bill seeks a discovery and account, not of monej' the defendants have 
received, or with the receipt of which thej' are acquainted, but of money 
paid and received bj' the plaintiff on account of the defendants for pre- 
miums of insurances effected by him for them, also of money due to 
him in respect of promissorj' notes, also money received hy him from 
underwriters on account of losses, and money due to him for commis- 
sion, and paid by him for postage of letters or otherwise on their ac- 
count. With respect to the custom alleged, it is impossible for this 
Court to decide. All these matters must be tried upon notice of set- 
off. 

The Lord Chancellor. The fact as to the promissory notes he could 
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prove without discovery- . He states the custom, and that in fact such 
has been your habit of dealing with him. He does not want discover}- 
for that. What he has paid for premiums of insurance, and what for 
postage, is rather in his mind than yours. I do not recollect any such 
bill. 

Mr. RomiUy and Mr. W. Agar in support of the bill. The defend- 
ants admit the custom b}' the demurrer, and that all the facts alleged 
are true. The question therefore is, whether all this account must be 
gone through before a jury. There have been many bills of this nature, 
by stewards, for an account between them and their employers, as to 
receiving rents and paj-ing sums of money. The defendants must 
make out that the Court will not maintain a bill for an account at the 
suit of an accounting party. There is one instance in which this 
question was much discussed, and an opinion given upon it bj- a very 
great authorit}', in a case much more unfavorable to the plaintiff, — Wells 
V. Cooper. ■'^ The bill was filed by the executor of a builder against a 
person who had employed him for many years and from time to time 
paid him monej- ; stating that, upon the account, a balance was due to 
the testator, and charging that the defendant agreed to account with 
the executor. The answer admitted that applications had been made ; 
and the defendant had said that if the plaintiff would produce the ac- 
count he would settle it in an amicable way, but insisted, then, that the 
plaintiff had no right to such an account, and claimed the same benefit 
as if he had demurred. Lord Chief Baron Ej're said it was a verj- un- 
favorable case, reviving a dormant claim ; that, if it was onl}'' one mat- 
ter, it could not be the subject of a bill ; but where there had been a 
series of transactions on the one side, and of paj-ments on the other, he 
was not satisfied that it was not matter of account. He dismissed the 
bill, however, upon the ground of the length of time that had elapsed. 

This is not a ver}' positive opinion that such a bill ma}- be enter- 
tained ; but that opinion was expressed, and there is no case or opin- 
ion to the contrary. If anj- doubt arises whether the custom exists, 
that may be ascertained hereafter by an issue. The plaintiff has a 
right to a discovery on oath, what commission he was entitled to have 
from them. He states that, at the time of the action brought, no sum 
was due from him to the defendants ; on the contrary, that a large sum 
was due from them. Mund}' v. Mundy "^ bears some analogy to this 
case. A balance must be taken to be due to the plaintiff; therefore, 
as it is said there, nothing is left to tvy at law. 

Mr. Mansfield in \~Q\Ay. I can easil}' conceive such a case as that in 
the Court of Exchequer, mutual transactions between two persons, 
money paid from time to time, &c., — especially in the case of a builder. 
But here no account is required from the defendants that can be had. 
There is no allegation of any money paid or received hy them. This is 
an abuse of the term " account," which supposes something mutual. 

1 In the Court of Exchequer, 1791, MSS. 2 2 Ves. Jr. 122. 
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All these charges are payments and business done and money received 
by the plaintiff. I admit the case where books or papers are wanted, 
or where there are mutual demands ; but what books and papers 
are sought here, or what mutual demands are there, except as to 
those promissory notes indorsed by the defendants? The plaintiff 
can prove the handwriting. If he wanted evidence as to his legal de- 
mand for commission, that is not a ground for such a bill as this. He 
does not suggest the least difficulty in proving what is due to him for 
commission, or as to the custom, either general, or, as in fact, that 
upon which they settled. As to the supposed confession of a balance 
due to the plaintiff, that is, pro hue vice, for the purpose of arguing the 
demurrer : but that would turn every action into a bUl ; for the de- 
murrer would be a confession. The case of the steward is clearly a 
case of mutual accounts. 

The Lord Chancellok. I should feel infinite reluctance in supporting 
such a bill. It contains rather a statement of facts, the effect of which 
it is a little difficult to collect. With regard to all these allegations, 
some of which import that he has received, some, that he has paid, 
money, he does not go on to allege that, upon the effect of the whole, 
taken together, thej' are indebted to him. The only allegation of debt, 
that I can find, is with regard to the money due upon the promissorj' 
notes. With respect to the allegation of a universal custom, if the fact 
is true, there can be no manner of difficulty in the proof: so that, if an 
action was brought before the end of the four months, it would be a 
complete defence to say — according to this general, notorious, custom, 
very capable of proof — that it was brought too soon. With respect to 
this particular fact, it does not proceed upon any alleged special agree- 
ment, the proof — and therefore the discovery — of which might be ne- 
cessary to sustain the defence to an action. The biU applies itself, not 
to a special agi-eement, but to a fact capable of proof; out of which it 
might be for a jury to infer that there was a special custom. The al- 
legation is that, taking the whole together, this custom does exist at 
Lloj'd's Coffee-House, at Liverpool, and in every part of Lancashire ; 
and that, conformably to that custom, the plaintiff was constantlj- allowed 
four months' credit, which is a fact to be evidenced by some transac- 
tion ; and the gravamen of the bill is, that the action was brought too 
soon, the four months not being expired. He alleges further, that 
these promissory notes form a counter-demand ; and, upon the whole, 
alleges that a considerable sum of money is due to him ; and, in the 
sense in which such words are used, the biU must be taken to be 
true. 

It is clear this case might be disposed of altogether at law. It is 
another question whether the jurisdiction of this Court might not attach 
upon it : but it is beyond all doubt it might be disposed of at law ; for 
every fact alleged is a fact with regard to which it is impossible that 
the plaintiff must not be in possession of proof. He must know what 
he paid for premiums of insurance ; for postage ; what was due to him 
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for commission, whicli is settled by the law and usage of merchants, 
unless there is a special agreement ; which is not alleged. All these 
particulars are known to himself. If an action was brought, therefore, 
he would have had only to prove what is here stated ; which would be 
easy. He has a set-off; the ordinary case of set-off of a sum of 
money which he says is not only equal to their demand, but gives him 
a right to sustain himself as a plaintiff for the balance due to him. It 
is not to be said that, in every case where the defendant owes more to 
the plaintiff, that is a ground for a bill. There must be mutual de- 
mands, forming the ground. The case of dower is always considered 
a case standing upon its own specialties. So is the case of the steward. 
The nature of his dealing is that money is paid in confidence, with- 
out vouchers ; embracing a great variety of accounts with the tenants ; 
and nine times in ten it is impossible that justice can be done to the 
steward. If I sustain this bill, there never would be an action in the 
citjr against a broker without a bill in equity. I hesitate excessively in 
permitting such a bill ; and the strong inclination of mj' opinion is, that 
the demurrer ought to be allowed. I feel great sanction for the 
doubt I entertain from the opinion of Lord Chief Justice Eyre in the 
case cited : a judge whose habit was not to express doubts where he 
had a clear opinion. That case is very different, as being the case of 
an executor upon payments made to his testator, not of the party him- 
self coming for relief. The executor can only go upon conjecture as to 
the amount of the money paid ; and therefore would go to law com- 
pletely at his peril. There is hardly a case of set-off, in which a bill 
might not be sustained, if this may. 

June 17. 

The cause having stood over for the purpose of searching for prece- 
dents, Mr. Agar said there were numerous cases of accounts sought by 
a principal against a factor, and one upon the biU of the factor against 
the principal, — Chapman v. Derby ; ^ which was disposed of upon an- 
other point ; but he could not find any case of an insurance broker. 

The Lord Chancellor said it was impossible to sustain the bill 
without laying down that, wherever a person is entitled to a set-off, he 
may come into this court. 

The demurrer was afterwards allowed. 

1 2 Vem. 117. 
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MACKENZIE v. JOHNSTON, MEABUKN, and others. 

Before Sir John Leach, V. C, June 29, 1819. 

[Reported in 4 Maddock, 373.] 

The bill stated that in April, 1817, the plaintiff, then a partner with 
one Vigurs, since a bankrupt, entered into an agreement with the defend- 
ants, Johnston & Meaburn, the owners of a vessel called the Jemima, 
about to sail for the East Indies, to ship a quantitj' of earthenware to 
Bombay, to be there sold bj- their agents on their account ; and that 
the defendants should advance to the plaintiff and his then partner 27.5^. 
Is. dd. on the credit of the shipment ; and that the monej- produced by 
the sale of the goods in India, after deducting the necessarj- expenses 
incident to such adventure, and the said sum of 275Z. \s. 6rf., should be 
paid over to the plaintiff and his partner by the defendants : that the 
shipment was accordinglj' made, and was consigned by the defendants, 
Johnston & Meaburn, to their agents at Bomba}' : that the partner- 
ship of the plaintiff with Vigurs was dissolved on the 30th of September, 
1818, but no settlement of accounts ever took place : that a commission 
issued against Vigurs on the 1st of March, 1819, and assignees (three 
of the defendants to the biU) were chosen : that Johnston & Meaburn 
never accounted for the proceeds of the earthenware, and that there is 
an open and unsettled account subsisting between them relative thereto ; 
and that, upon a fair statement of their receipts and paj'ments in re- 
spect of such adventure, a considerable balance is due to the firm of 
•Vigurs & Co. from the defendants, Johnston & Meaburn. 

The bill, amongst other things, charged that one of the items on 
which the defendants, Johnston & Meaburn, claimed to be entitled to 
a balance in their favor, was a charge of 220/. 7*. Id. for discount, at 
35/. per cent, and 3/. per cent for breakage, upon the sum at which 
the goods were alleged to be sold, which claim was contrary to the cus- 
tom of the trade. The prayer of the bill was for an account. 

The defendants, Johnston & Meaburn, put in a general demurrer for 
want of equity. 

Mr. Treslove, in support of the demurrer. This is not a case in which 
a bill will lie ; the plaintiff's remedy is at law. He might file a bill for a 
discovery onlj', but not a bill for relief. Lord Thurlow says, in Hoare 
V. Contencin,' " As to an account, this is only of a repajTnentof money, 
and that the money for which the teas sold shall be deducted." In that 
case the demurrer was allowed. In Dinwiddle v. Bailey, Lord Eldon 
says, "There must be mutual demands to support a bill for an account." 
In this case there is only one article to account for, viz. the cargo 
of earthenware ; there was no other matter of account between the 

parties. 

1 1 Bro. C. C. 27. 
7 
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This is not like the case of an account sought against a factor or 
ti-ustee. There was a case before the late Vice-Chancellor^ where the 
plaintiff filed a bill against his banker for an account ; I demurred to 
the bill, and the demurrer was allowed. 

Mr. Pepys, contra. The defendant was a trustee for the plaintiff, 
which distinguishes this case from those cited. We say that credit has 
not been given for the goods sold, and are desirous of knowing to whom 
they were sold, that it maj' be ascertained what they really sold for. 

The Vice-Chancellor. The defendants here were agents for the 
sale of the property of the plaintiff, and wherever such a relation ex- 
ists, a bill will lie for an account. The plaintiff can only learn from 
the discover}- of the defendants how they have acted in the execution 
of their agency ; and it would be most unreasonable that he should 
pay them for that discovery, if it turned out that they had abused his 
confidence ; yet such must be the case if a bill for relief will not lie. 

Demurrer overruled. 



KING V. ROSSETT and another. 
Before Alexander, C. B., November 20, 1827. 

[Reported in 2 Younge Sf Jervis, 33.] 

The bill in this case, which was filed by the plaintiff, as principal, 
against the defendants, his agents, in the character of stock-brokers, 
stated that the plaintiff had emploj'cd the defendants in the sale, and 
afterwards in the repurchase, of the sum of 40,000Z. Three Per Cent Con-* 
solidated Annuities, leaving the entire matter in their hands, and to their 
discretion. That, in consequence of such emplojment, thej' had sold 
and afterwards re-purchased the said sum of 40,000Z., in several parcels, 
to and from various persons, and had emploj'ed the proceeds of the sale 
in the re-purchase of stock. That the defendants afterwards had sent 
to the plaintiff an account in writing of such sales and purchases, in 
which the prices at which the same were respectively' effected were 
stated, and l)y which the plaintiff was made a debtor to the defendants 
in the sum of 625Z. ; upon the faith of which, and believing the same to 
be just and true in every particular, the plaintiff wrote to the defendants, 
enclosing a cheque for 50/., and promising to pay the balance of 575/., 
which he owed, by instalments of 60/., before the 6th of each success- 
ive month, until the whole sum was liquidated. The plaintiff subse- 
quently discovered the account to be very erroneous and inaccurate, the 
sales having been effected at a much higher, and the purchases at a 
much lower, rate than were represented by the account, the result of 
which was, that the plaintiff was a creditor of the defendants to the 
amount of 1,000/. ; notwithstanding which the defendants commenced 

1 Sir Thomas Plumer. 
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an action at law against the plaintiff for the recovery of the balance of 
575/. It charged, amongst other things, that the defendants had not 
delivered to the plaintiff the bank receipts upon -the several purchases, 
which were still in then- possession ; and prayed a discover}- ; an 
account of the true and real prices at which the stock was sold and pur- 
chased, the plaintiff offering to pay what should be found to be legallj- 
due to the defendants ; an injunction to restrain the proceedings at law, 
and such further and other relief as the circumstances of the case might 
require. 

The defendants put in a general demurrer for want of equity. 

Mr. Ohandless, having opened the bill, 

Mr. Wigram, in support of the demuiTer, contended that no sufficient 
ground was laid for equitable relief. In Dinwiddle v. Bailej-, it was held 
by Lord Chancellor Eldon that a bill by an insurance broker for a dis- 
covery and account of monej' paid and received bj' him in that capa- 
city, on account of the defendants in that suit, and money due to him 
for commission, &c., and for promissory notes indorsed to him, was not 
sustainable, as the case was capable of being disposed of altogether at 
law. The same rule is applicable to this case. Before a court of equity 
will interfere, mutual demands must be shown to exist, and a clear case 
of accounts must be made out. None such exists here, for the allega- 
tions in the bill, if they be true, are capable of proof, and maj' be 
rendered available to the plaintiff at law. Neither does this case range 
itself within the exceptions to this rule. Agency merelj- is not a mat- 
ter of account, and no reliance can be placed upon the fact of the rela- 
tion of principal and agent having subsisted between these parties. 
Hirst V. Peirse.^ The bank receipts, if necessarj* in the defence to the 
action, may be obtained at law through the intervention of a judge's 
order. 

Mr. Ohandless, in support of the bill. This bill is filed by the princi- 
pal against his agents, which distinguishes it from the cases cited, 
which were those of agents against their principal : in the one case, a 
confidence is reposed ; in the other, all the circumstances must be 
within the knowledge of the party. It is a clear rule of equit}- that an 
agent is accountable to his principal,^ and that a bill will lie by the lat- 
ter against the former for that purpose. Holtscomb v. Elvers ; ' MeUish 
V. Edlen ; * Mackenzie v. Johnston. Another objection equally fatal 
to this demurrer is, that the transactions of the defendants are tainted 
with fraud ; and in cases of fraud a court of equity has a concurrent ju- 
risdiction with the common law. Colt v. Wollaston.^ At all events 
the demurrer is too extensive ; for, under the prayer for general relief, 
altliough the plaintiff may not be entitled to the rehef specifically 
prayed, he is to such relief as is consistent with the statement in the 
bill : Wilkinson v. Beal ; ° Allan v. Copeland ; ' and, as he can obtain 
1 4 Price, 339. = Com. Dig. Chan. (2 A.) ^ 1 Ch. Cas. 127. 

4 2 id. 11. 5 2 P. "Wms. 154. « 4 Mad. 408. 

7 8 Price, 522. 
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the bank receipts bj- no other means, the bill is sustainable for that 
purpose. 

Lord Chief Baron Alexander. I can entertain no doubt what- 
ever as to the course which ought to be pursued in this case, and am 
clearly of opinion that the demurrer should be allowed. The bill is 
filed by a principal against his agents, and it is said that that fact alone 
is sufficient to sustain the bill. Undoubtedly, a principal is entitled to 
an account from his agent, and may apply to a court of equity for that 
purpose ; but, as I conceive, before that court will interfere, a ground 
for its interposition must be laid, by showing an account which cannot 
fairly be investigated by a court of law. Unless courts of equity 
were to put that limit to their interference, no case of this description 
would ever be tried in a court of law, and wherever a person was en- 
titled to a set-off, a bill might be sustained. But it is objected that the 
demurrer is too extensive, and covers too much. If a plaintiff asks for 
relief, and for discover}' as ancillary onty to that relief, where the Court 
is of opinion that the ground for the relief fails, he is not entitled to 
the discovery, and must file another bill for that pui-pose. Although, 
under a prayer for general relief, if the specific relief praj'ed cannot be 
given, the Court will assist the partj-, yet the facts, to warrant that as- 
sistance, should be clearlj' and fully stated, so that the defendant may 
know what is sought by the bill. That is not the case here ; for the 
statement respecting the stock receipts is evidently a mere pretence. 
I feel no doubt that the demurrer in this particular also should be allowed. 
Demurrer allowed with costs, according to the practice oy the court. 



FOLEY V. HILL. 

In the House of Lords, July 31 and August 1, 1848. 

[Reported in 2 House of Lords Cases, 28.] 

This was an appeal against an order of Lord Chancellor Lyndhurst, 
by which he reversed a decree of the Vice-Chancellor of England, and 
dismissed the appellant's bill.' 

In, and previously to, the year 1829, the appellant and Sir Edward 
Scott, owners of collieries in Staffordshire, kept a joint account at the 
respondents' bank at Stourbridge, in Worcestershire. In April, 1829, 
a sum of 6,117/, 10s. was transferred from that account to a separate 
account then opened for the appellant ; and the respondents, in a letter 
enclosing a receipt for the sum so transferred, agreed to allow 3/. per 
cent interest on it. From 1829 to the end of the year 1834, when the 
joint account was closed, the appellant's share of the profits of the 
collieries was from time to time paid by checks, drawn by the colliery 

' 13 L J. Ch. 182 ; 1 Ph. 899. 
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agents against tlie joint account. These checks were, as the respon- 
dents alleged, paid in cash or bj' bills drawn by them on their London 
bankers in favor of the appellant, and none of them were entered in his 
separate account. The only items found in that account were the 
6,117^. 10s. on the credit side, and two sums of 1,700/^. and 2,000/. on 
the debit side, both being payments made to, or on behalf of, the ap- 
pellant in 1830. There were also entries, in a separate column, of in- 
terest calculated on the sum or balance in the bank, up to Dec. 25, 1831, 
and not afterwards. 

The appellant filed his bill in January, 1838, against the respondents, 
praying that an account might be taken of the said sum of 6,117/. 10s., 
and all other sums received by the respondents for the plaintiff on his 
private account since April, 1829, with interest on the same at the rate 
of 31. per cent per annum ; and also an account of all sums properly 
paid by them for or io the use of the appellant on his said account since 
that da}', and that thej might be decreed to pay the appellant, what, 
upon taking such accounts, should be found due to him. 

The defendants at first put in a plea of the Statute of Limitations, 
supported by an answer ; but the plea being overruled,^ they put in 
their further answer and claimed the benefit of the statute. 

A schedule annexed to the answer set forth the separate account of 
the appellant from the bank-book, containing the items and entries be- 
fore mentioned. 

The Vice-Chancellor, on the hearing of the cause, decreed for an ac- 
count as prayed, being of opinion that the respondents were bound in 
duty to keep the account clear ; that they were to be charged according 
to their duty, the neglect of which could be no excuse ; and that the 
agreement to allow the interest was in effect the same, in answer to the 
Statute of Limitations, as if the interest had been regularly entered or 
paid. 

Lord Lyndhurst, taking a different view of the case, upon appeal, 
held, first, that the Statute of Limitations was a sufficient defence ; and, 
secondly, that the account, consisting of only a few simple items, was 
not a proper subject for a bill in equity, but a case for an action at law 
for money had and received, and his Lordship reversed the decree, and 
dismissed the bill. 

Mr. Stuart and Mr. G. L. Russell, for the appellant : The judgment 
appealed from proceeded partly on the ground that the Statute of Limi- 
tations is a bar to the appellant's demand, and partly on the ground 
that the account prayed for is a simple account of debtor and creditor, 
and, therefore, not a fit subject for a suit in equity. The question is, 
What is the nature of the relation between a banker and those who de- 
posit money with him, and who are called his customers ? If it could 
be shown that a banker is in the position of a trustee for those who 
employ him that he is clothed with a fiduciary character in relation to 

3 Myl. & U. 475. 
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them, and that there is a personal trust and confidence in him, then the 
Statute of Limitations would be inappUcable, and the second defence 
also must be held to fail. 

The respondents were not in the relation of mere debtors to the ap- 
pellant for the money deposited, which, in ordinary cases, is considered 
to be a loan, and therefore a debt. Carr v. Carr,^ Devaynes v. Noble,- 
Sims V. Bond,' Pott v. Glegg.' The Chief Baron, in Pott v. Glegg, 
doubted whether in all cases there was not an implied contract between 
a banker and his customer, as to the money deposited, which distin- 
guishes it from an ordinary case of loan ; but he yielded to the opinion 
of the other judges, that it was a simple loan and debt. 

It may be admitted that bankers are debtors, but debtors with various 
superadded obligations ; as, for instance, to repay the monej- deposited 
by honoring the depositor's checks (Marzetti v. WiUiams ^) , according 
to the custom of the trade ; and in this case there was an additional ob- 
ligation by the special contract to pay interest on the deposit. 

It was the duty of the respondents to keep the accounts with the 
appellant clear and intelligible, to calculate the interest on the balances in 
their hands from time to time, to make proper entries of it in the account, 
and to preserve all vouchers and other evidence of their transactions with 
him. These duties and transactions constitute a relation more complex 
than that of mere debtor and creditor, and an account of them is a fit sub- 
ject for a bill in equity, not only bj' reason of the admitted concurrent juris- 
diction of courts of equitj' with courts of law in matters of account, but 
also because the account here sought is of monej-s received bj- the re- 
spondents, the receipt of which is within their own knowledge, and the 
entries and record of which the}' were bound to keep. 

The right to an account in equity does not depend on the number of 
items, and it is no answer to a bill for an account and i^ayment of 
balances to say that they might be recovered in an action at law. Such 
a doctrine would supersede the long-established equitable jurisdiction in 
tlie cases of stewards and agents and factors in relation to their employ- 
ers and principals. There cannot be a distinction made between those 
relations and the relation of banker and employer or customer. 

The respondents made entries of the interest in this account up to 
December, 1831, from which time, for the purpose probably of taking 
advantage of the Statute of Limitations, thej- abstained, without notice 
to the appellant, from making any entr}- of interest in his account, con- 
trary to their custom as bankers, and in violation of their special duty 
to the appellant. That constitutes a case of a fraudulent breach of 
duty, of which, although the bill does not contain anj- such charge, the 
Court may nevertheless take cognizance, where it finds the respondents 
broadly stating in their answer that they omitted to make the entries in 
order to avail themselves of the Statute of Limitations, a defence which 
was never before allowed in such a case as this. But the respondents 

1 1 Mer. 541, note. ^ i jig^. at p. 568. 3 g b. & Ad. 392, 393. 

< 16 M. & W. 321, 828. ' 1 B. & Ad. 415. 
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do, bowever, admit in tlieir answer several transactions in 1831, 1832, 1 833, 
and 1834, connected with the appellant's account, in receiving cliecks 
drawn in his favor, and which they saj- they paid to the person present- 
ing them, either by cash or by bills on their bankers. Those admissions 
would take this case out of the statute, if otherwise pleadable. Topham 
V. Braddick,! Lady Ormond v. Hutchinson,^ Sterndale v. Hankinson.* 

It is clear that the accounts sought here can best be discovered and 
examined m a court of equity ; and the objection that an action at law 
is the proper course, not having been suggested in the answer of the 
respondents, took the appellant by surprise. The case of Dinwiddle v. 
Bailey, cited on that point before the Lord Chancellor, is not applicable, 
because some of the matters of which the plaintiff there sought discov- 
ery were, as Lord Eldon observed,^ " rather in his own mind than in 
the defendant's ; " and others were capable of proof in an action at law. 
Courts of equity entertain jurisdiction in various matters in which 
remedy might be had in the courts of law, as in bills for partition, 
assignment of dower, &c. Lord Eedesdale in his treatise says : ^ "In 
matters of account, which, though they maj- be taken before auditors 
in an action, &c., yet a Court of Equity, bj- its mode of proceeding, is 
enabled to investigate more effectually," &c. His Lordship laid down 
the same doctrine, judicially, in O'Connor v. Spaight,^ and it Vas 
adopted by this House in the late case of The Tafi' Vale Railway Com- 
pany V. Nixon.' In The Corporation of Carlisle v. Wilson," which was 
a bill filed for tolls, the Lord Chancellor saj-s : "The principle upon 
which courts of equitj- originally entertained suits for an account when 
the party had a legal title is, that though he might support a suit at law, a 
court of law either cannot give a remedy, or so complete a remed3- as a court 
of equity, and bj' degrees courts of equitj' assumed a concurrent jurisdic- 
tion in cases of account." The same principle had been before recognized 
in Barker v. Dacie,^ and afterwards in Adlej' v. The Whitstable Companj','" 
Ej-le V. Haggle, ^^ Frietas v. Dos Santos, ^^ and in numerous other cases. 

Mr. Bethell, Mr. Kenyan Parker^ and Mr. Craig, appeared for the re- 
spondents, but were not heard. 

The Lord Chancellor.-'' Mj- Lords, we do not think it necessary to 
call upon the learned counsel for the respondents to address your Lord- 
ships, the appellant not having succeeded in showing anj- ground for 
impeaching the decree which has been made in the Court of Chancery. 

The bill in this case — as is usual in cases of this description where 
bills state matters of account, and where there is concurrent jurisdiction 
at law and equity — alleges that the account is complicated, and consists 
of a great variety of items, so that it could not be properlj' taken at 
law. If that allegation had been made out, it would have prevented 

1 1 Taunt. 572. = 13 Ves. 47. ' 1 Sim. 393. 

4 6 Ves. at p. 139. 5 Mitf. PI. 120, 123. « 1 Sch. & Lef. at p. 309. 

7 1 H. L. Cas. at p. 121. » 13 Ves. at p. 278. » 6 Ves. at p. 688. 

w 17 Ves. at p. 324. " IJ. & W. at p. 237. 12 1 Y. & J. 574. 
18 Lord Cottenham. — Ed. 
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the necessitj- of considering any other part of the case. But that alle- 
gation has entirely failed of proof; for it appears that the account con- 
sisted only of one payment of 6,117Z. 10s. to a private account of the 
customer, and that against that sum two checks were drawn and paid. 
That is the whole account in dispute as raised by these pleadings. 
Therefore there is certainly no such account as would induce a court of 
equity to maintain jurisdiction as if the question had turned entirely 
upon an account so complicated, and so long, as to make it inconvenient 
to have it taken at law. 

It has been attempted to support this bill upon other grounds ; and 
one ground is, that the relative situation of the plaintiff and defendants 
would give a court of equity jurisdiction, independently of the length or 
the complexity of the accounts ; although it is not disputed that the 
transactions between the parties gave a legal right, it is said a court 
of equit_y nevertheless has concurrent jurisdiction, and that is at- 
tempted to be supported upon the supposed fiduciary character existing 
between the banker and his customer. 

No case has been produced in which that character has been given to 
the relation of banker and customer ; but it has been attempted to be 
supported by reference to other cases supposed to be analogous. These 
ar(5 cases where bills have been filed as between principal and agent, or 
between principal and factor. Now, as between principal and factor, 
there is no question whatever that that description of case which alone 
has been referred to in the argument in support of the jurisdiction has 
always been held to be within the jurisdiction of a court of equity, be- 
cause the party partakes of the character of a ti'ustee. Partaking of 
the character of a trustee, the factor — as the trustee for the particular 
matter in which he is emploj-ed as factor — sells the principal's goods, 
and accounts to him for the money. The goods, however, remain the 
goods of the owner or principal until the sale takes place ; and tlie 
moment the money is received, the money remains the property of 
the principal. So it is with regard to an agent dealing with any prop- 
erty ; he obtains no interest himself in the subject-matter beyond his re- 
muneration ; he is dealing throughout for another, and though he is not a 
trustee according to the strict technical meaning of the word, he is quasi 
a trustee for that particular transaction for which he is engaged ; and 
therefore, in these cases, the courts of equity have assumed jurisdiction. 

But the analogj' entirely fails, as it appears to me, when you come to 
consider the relative situation of a banker and his customer ; and for 
that purpose it is quite sufficient to refer to the authorities which have 
been quoted, and to the nature of the connection between the parties. 
Money, when paid into a bank, ceases altogether to be the money of 
the principal ; it is then the money of the banker, who is bound to re- 
turn an equivalent by paying a similar sum to that deposited with him 
when he is asked for it. The money paid into the banker's is money 
known by the principal to be placed there for the purpose of being under 
the control of the banker ; it is then the banker's money ; he is known 
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to deal with it as His own ; he makes what profit of it he can, which 
profit he retains to himself, paying back only the principal, according 
to the custom of bankers in some places, or the principal and a small 
rate of interest, according to the custom of bankers in other places. 
The money placed in the custody of a banker is, to all intents and pur- 
poses, the money of the banker, to do with it as he pleases ; he is guilty 
of no breach of trust in employing it ; he is not answerable to the prin- 
cipal if he puts it into jeopardy, if he engages in a hazardous specula- 
tion ; he is not bound to keep it or deal with it as the property of his 
principal, but he is of course answerable for the amount, because he has 
contracted, having received that money, to repay to the principal, when 
demanded, a sum equivalent to that paid into his hands. 

That has been the subject of discussion in various cases, and that has 
been established to be the relative situation of banker and customer. 
That being established to be the relative situations of banker and cus- 
tomer, the banker is not an agent or factor, but he is a debtor. Then 
the analogy between that case and those that 'have been referred to en- 
tirely fails ; and the ground upon which those cases have, by analogy 
to the doctrine of trusteeship, been held to be the subject of the jurisdic- 
tion of a court of equity, has no apphcation here, as it appears to me. 

If that analogy fails, and we come to the mere contract, then the 
matter is not brought within the rules of a court of equitj' as in reference 
to other matters of contract. I am surprised to find that this very well 
known analogy and established principle should be matter of doubt or 
discussion at this time. But as they have been, I will refer to one or 
two cases in which the rule and doctrine have been most clearly estab- 
hshed, and that, although courts of equity will assume jurisdiction in 
matters of account, it is not because you are entitled to discovery that 
therefore you are entitled to an account. That is entirely a fallacy. 
That would, if carried to the extent to which it would be carried accord- 
ing to the argument at the bar, make it appear that every case is 
matter of equitable jurisdiction, and that where a plaintiff is entitled to 
a demand, he may come to a court of equity for discovery. But the 
rule is, that where a case is so complicated, or where, from other cir- 
cumstances, the remedy at law will not give adequate relief, there the 
court of equity assumes jurisdiction. 

Lord Redesdale's treatise has been referred to. But, however valu- 
able his treatise may be, it is much more satisfactory when we have, 
from the same eminent judge, his opinion declared in the exercise of 
his judicial duties. For that purpose I will refer to the case of O'Con- 
nor V. Spaight, in which Lord Eedesdale apphes the rule. The subject- 
matter there was between a landlord and tenant. There the connection 
gave no original jurisdiction to the courts of equity, but complicated 
accounts had arisen between the parties, and Lord Redesdale thus ex- 
presses himself: " The ground on which I think that this is a proper 
.case for equity is, that the account has become so compUcated that a 
court of law would be incompetent to examine it, upon a trial at Msi 
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Prius, with all necessary accuracy, and it could appear onl}- from the 
result of the account that the rent was not due. This is a principle on 
which courts of equity constantly act, by taking cognizance of matters 
which, though cognizable at law, are yet so involved with a complex 
account that it cannot properly be taken at law, and until the result of 
the account the justice of the case cannot appear." Lord Redesdale 
there puts it upon the ground that it is considered an established prin- 
ciple of the courts of equity that it is on account of the infirmity of the 
jurisdiction at law, for the purpose of taking an account, that a court 
of equity assumes jurisdiction. 

Again, in the case of The Corporation of Cariisle v. "Wilson, referred to 
for another purpose (it was a case for tolls) , the language of the Court 
is this : ' ' The question is, whether, upon the facts stated by this bill, this 
Court ought to decree an account. 'The objection is, that the right to 
take these tolls is, undoubtedly, a merely legal right, that the plaintiffs 
therefore may have a discovery, and, having obtained that, cannot also 
have relief, but should use the discovery in an action, which undoubt- 
edly might be brought. The principle upon which courts of equity 
originallj' entertained suits for an account where the party had a legal 
title is, that though he might support a suit at law, a court of law either 
cannot give a remedy, or cannot give so complete a remedy as a court 
of equity." 

These are principles which those who are conversant with the pro- 
ceedings of a court of equitj' imbibe from the earliest period of their 
legal education. It is a well-known rule. The question is, whether, in 
the present case, this demand by the plaintiff is brought within that 
rule ? I am assuming, for the present purpose, that there is nothing in 
the relative situations of banker and customer which gives, per se, the 
right to sue in equity ; and that is proved, I apprehend, by the con- 
sideration of the question, whether, if there had been no monej^ drawn out 
at all, and simply a sum of monej- had been deposited with the banker, — 
I will not saj^ deposited, but paid to the banker, — on account of the 
customer, a party could file a bill to get that money back agaiu. The 
learned counsel judiciously avoided giving an answer to that question. 
But that tries the principle ; because if it is merelj' a sum of money paid 
to a factor, or paid to an agent, the partj' has a right to recall it, — he 
has a right to deal with the factor or agent in his fiduciary character. 
But the banker does not hold that flduciaiy character, and therefore 
there is no such original jurisdiction ; and if there be no such original 
jurisdiction growing out of the relative situations of the parties, then, 
to see if the account is of such a nature that it cannot be taken at law, 
we are to look to the account itself, and not to th^ bill ; we are to look to 
the facts as they exist. We find no complicated account at all here. 
There is merely a sum of money paid in on the one hand, for which there 
is a receipt, which receipt is the evidence of the party's title, and if 
there be any sum of money drawn out, it is no part of his title and no 
part of his case ; but it is a part of his case to make that demand, and 
to show that part of that money had not been repaid. 
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Mj- Lords, that exhausts the case, with the exception of one argu- 
ment, which your Lordships have heard, with regard to a supposed 
contract. Here it is a contract b}'^ the banker, who, it is said, so far 
divested himself of his original character as to give a court of equity 
jurisdiction over the subject-matter. What is that contract? He agrees 
to pay 3?. per cent for the use of the money. Then it is said, those 8?. 
per cent ought to have been entered in the banker's books ; that though 
tliere was no transaction between the principal and the banker during 
the lapse of eight years, the banker ought to have entered in his books 
tlie 3/. per cent annuallj'- or half yearly (it is not ver}- easy to state 
what the period should be), and that, not having done so, he therefore 
has been guilty of default. Now, he might have been guilty of default 
if he had not kept his contract, — that is, if he had either refused to 
pay the 3Z. per cent, or had refused to pay the money when demanded. 
That was the whole of his contract. He had contracted for nothing 
more. I can see no breach of contract bj' this banker, who, if it had 
been demanded at the proper time, we may suppose would have kept 
his contract, and have paid the 3?. per cent. But because in his own 
books he has not entered up the Zl. per cent interest, which might have 
been a beneficial entrj- for the customer, it is not to be said that that is 
a breach of contract or a breach of duty. His duty was to account for 
the 3?. per cent and for the principal. That was all his contract ; I do not 
apprehend that that can possibly make any difference in the question of 
his liability. 

I do not advert to the question on the Statute of Limitations at all, 
because, if I am right upon this, which is the first question, the Statute 
of Limitations does not apply. Therefore it is unnecessarj- to reason upon 
what the effect might be of that defence being set up, even if there had 
been a good title in the plaintiff to institute proceedings in equitj-. The 
principle upon which my opinion is formed is, that there is nothing to 
bring the demand within the precincts of a court of equity. Upon that 
ground I think the decree was right in dismissing the bill. 

Note. — Short opinions were also delivered by Lords Brougham, Campbell, 
and Ltndhuest. — Ed. 

Appeal dismissed., with costs. 



PHTLLIPS V PHILLIPS. 

Before Tdener, V. C, Febeuaet 19, 1852. 

[Reported in 9 Hare, 471.] 

The bill was filed for an account of moneys received by the defendant 
and his deceased partner on their joint account, on account of the plain- 
tiff; and of the moneys which the defendant and his deceased partner 
had paid on their joint account, on account of the plaintiff; and for 
payment of the balance. 
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The bill stated that, for several 3'ears before Augiist, 1847, the de- 
fendant and his brother, since deceased, carried on business as jewellers 
in Cockspur street, and were in the habit, from time to time, of receiv- 
ing divers sums of money from and on account of the plaintiff, and the 
sums so received were treated by them as part of their copartnership 
assets ; and the defendant and his partner were also in the habit, from 
time to time, of advancing arid paying Out of their copartnership fuhds 
divers sums of monej' to, for, and on account of the plaintiff; and that 
there was, in fact, a current account between the plaintiff on the one 
part, and the defendant and his partner on the other part ; that the 
account was balanced in January, 1843, and a certain sum then stated 
and agreed to be due to the plaintiff thereupon, as appeared b}- the 
books of the firni in the possession of the defendant, Which he 'refused 
to produce or show to the plaintiff; and that, between that time and 
August, 1847, the defendant and his partner had received upwards of 
6501. on account of the plaintiff, the particulars Of which would appear 
from the said books. The bill stated that the trarisactibns betweeh the 
plaintiff and the defendant and his partner were very nurnerous ; and 
that, amongst other mOnej's which thej- had received on account of the 
plaintiff, w(ire mbnej's slrising from the sale of divers railwaj- shares 
belonging to the plaili tiff, sold by theih'on his account. 

The bill charged that an account ought tb be taken of the receipts and 
payments bj^ the defendant and his partner on account of the 'plaintiff; 
and that a large sum of money was in fact due to the plaintiff on the 
balaiice of such account. 

The defendant demurred for want of equity. 

Mr. J. H. Palmer for the deriiurrer. The case of the plaintiff is 
entirely at law : Dinwiddle v. Bailey, Moses v. Lewis, ^ Frietas «. Dos 
Santos." The charges of the bill, as to the refusal of the defendant to 
permit the plaintiff to inspect his books, will not support it. Since the 
statute 14 & 15 Vict. c. 99, the plaintiff might have obtained inspection 
in a court of law, if he were entitled to it. 

Mr. Baggallay for the bill. 

The suit is by a principal against his agent, which is always a subject 
of account. In the case of M'Kenzie v. Johnston, it is laid down by 
Sir John Leach that, wherever the defendant is agent for the sale of the 
property of the plaintiff, a bill will lie for an account ; that the defendant 
was such agent is averred by the bill. It is said, that, under the late 
Evidence Act, the plaintiff might obtain the production of books and 
discovery in the action at law ; but the answer to that is, that the plaintiff 
must frame his action at law, and that he cannot do without first obtaining 
the inspection of the defendant's books which this Court would give him. 

The Vice-Chancellor. I have no doubt that this bill cannot be 
maintained. I take the rule to be, that a bill of this nature will only 
lie where it relates to that which is the subject of a mutiial account; 

1 12 Price, 602. s 1 Y. & J. 574. 
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and I understand a mutual account to mean, not merely where one of 
two parties has received money and paid it on account of the other, 
but where each of two pai-ties has received and paid on the other's 
account. 1 take the reason of that distinction to be, that, in the 
case of proceedings at law, where each of two parties has received and 
paid on account of the other, what would be to be recovered would 
be the balance of the two accounts ; and the party plaintiff would be 
required to prove, not merely that the other party had received money 
on his account, but also to enter into evidence of his own receipts and 
payments, a position of the case which, to saj' the least, would be diffi- 
cult to be dealt with at law. Where one party has merely received and 
paid monej-s on account of the other, it becomes a simple case. The 
party plaintiff has to prove that the moneys have been received, and 
the other party has to prove his payments. The question is only as to 
the receipts on one side and the payments on the other, and it is a mere 
question of set-off ; but it is otherwise where each party has received 
and paid. Mr. Baggallay says, and says truly, that there are cases of 
the first description which may stiU come to a court of equity. It is 
true, that a case of mere receipts and payments maj- become so com- 
pUcated, as Lord Cottenham said in the case of the Taff Vale Eailway 
Company,-' that the account cannot be taken at law, and may become 
properlj- the subject of the jurisdiction of a cpm-t of equity. But where the 
£^ccount is on one side only, I think a strong case must be shown before 
this Court wiU exercise its jurisdiction. If the door of this court be 
opened to entertain every case in which accounts would not be taken in 
an action at law, but a court of law would send them to a reference, I 
do not know where there would remain any protection against suits in 
equity to parties between whom any account existed. 

It was argued that the plaintiff cannot know how to frame his action, 
until he has seen the account, and untU he knows how his case stands. 
The answer to that is, that his remedy is not to file a bill for relief, but 
for discovery. The case of Mackenzie v. Johnston, which was cited, 
is the case of an agenc}' account thi'oughout ; but the circumstance, 
that a party may have been agent of the other in the receipt of a cer- 
tain sum of money, or in one particular matter, does not necessaiilj' 
render the case one in which a biU in equitj' may be brought for an 
account. I am of opinion that this is a case in which a court of law 
has jm-isdiction, and that there is no ground for the interference of this 
court, which does not apply to everj' case in which one party has re- 
ceived money on account of another. 

Demurrer allowed, 
1 1 H. L. Cas. 119, 121. 
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PADWICK V. STANLEY. 
Befoke Tdrnee, V. C, June 7 and 8, 1852. 

[Reported in 9 Hare, 627.] 

A BILL by a solicitor and agent agajnst his client and principal, for 
an account of moneys and liabilities which the plaintiff stated he had 
raised, advanced, and incurred for the defendant, by means of bills, 
notes, and otherwise, and the particulars of which, he alleged, were 
very complicated ; and for a discovery of letters and documents re- 
lating to such transactions, which the bill averred that the plaintiff had 
from time to time written and given up to the defendant, and of divers 
of which the plaintiff stated he had no copies. The bill sought to have 
the balance of the account paid, and that the plaintiff might be dis- 
charged from such alleged outstanding liabilities. The defendant 
demurred. 

Mr. Stuart and Mr. Bates, for the demurrer. 

Mr. Holt and Mr. Ampklett, for the bill. 

The cases which were cited in Phillips v. Phillips, where the point 
was the same, were cited in this case, and also O'Mahony v. Dickson,' 
Foley V. Hill, and Pearce v. Creswick.^ 

In the present case it was also argued, that the bill could be supported 
on the ground that the plaintiff, by being a part}' to bills and notes on 
the defendant's account, had become a suretj', and was entitled to be 
exonerated. Antrobus v. Davidson,' Lee v. Rook,* and Earl Ranelagh 
V. Hayes. ^ 

The Vice-Chancellor expressed the same opinion as in his judgment 
in Phillips v. Phillips, with regard to the right to sue in equitj-, founded 
on mutual accounts. On the other points, his Honor said : — 

It was sought to support this bill on the right of a surety to be dis- 
charged from his liabilitj'. I have not the least intention to say any 
thing which could prejudice such a right ; but I conceive that the cases 
in which such a jurisdiction is exercised by this Court are cases where 
the creditor has a right to sue the debtor, and refuses to exercise that 
right. It does not appear, upon this bill, that the creditor has any pres- 
ent right to sue. It is consistent with the statements on the bill, which 
must be taken most strongly against the pleader, that the bills in re- 
spect of which a liability is said to be created, may not yet have 
arrived at maturity ; and that the defendant, therefore, is not iu a 
condition to take any step for the purpose of enforcing his rights in 
respect of such bills. It was then said that this was a case of prin- 
cipal and agent, and that, if the principal may file a bill against his 
agent, the agent may file a bill against his principal ; but I cannot 
admit that the rights of principal and agent are correlative. The right 

1 2 Seh. & Lef. 400. 2 2 Hare, 286. » 3 Mer. 569. 

* Mos. 318. 5 1 Vern. 189. 
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of the principal rests upon the trust and confidence reposed in the agent, 
but the agent reposes no such trust or confidence in the principal? It 
was lastly said, that the accounts had been given up bj- the plaintiff to 
the defendant ; but if that case were sufficiently made out, it would 
give the plaintiff a right to file a bill of discovery, but would not give 
him a right to relief. 

Demurrer allowed, with liberty to amend. 



BARRY V. STEVENS. 
Bepokb Sir John Romillt, M. R., June 24 and 25, 1862. 
[Beported in 31 Beavan, 258.] 

The case came before the Coiu-t on general demurrer to the whole 
bill. 

According to the statements of the bill, the plaintiff, having written 
a work entitled ' ' A Treatise on the Statutory Jurisdiction of the Court 
of Chancery^" appUed to the defendants, who were law-publishers, to 
publish it. They declined to do so on their own account, but they 
offered to publish it if the plaintiff would incur the expense of printing. 

The plaintiff and defendants accordinglj' entered into a written agree- 
ment, dated in August, 1860, in the following terms : 

"It is hereby agreed that V. & R. Stevens shall publish the said 
work, and shall account to W. W. Barry, annuallj' (namelj-, to the 
31st day of December in each year), for all copies sold at the wholesale 
booksellers' price, excepting the copies subscribed for by the trade, 
which are to be accounted for at 51. per cent less than the wholesale 
booksellers' price, and twenty-five copies as twentj'-four, where so sub- 
scribed for, and shall deduct a commission of lOZ. per centum for their 
trouble in managing the same, advertising on the wrappers of their 
reports and in their sheet lists of publications, and for any losses they 
may sustain in giving credit upon the same, and that the balance of the 
said account shall be paid over to W. W. Barry on the 1st day of 
April in each year. The advertising the work to be done hy and at the 
expense of the said W. W. Barry." 

The defendants printed and published the work, and in March, 1862, 
they rendered to the plaintiff an account down to the 31st of Decem- 
ber, 1861, the debit side of which amounted to 149Z. 10s. Qd., and the 
credit side to 24Z. 7s. To recover the balance of this account in favor 
of the defendants,' namely, 125/. 3s. 9c?., the latter brought an action 
at law, and procured an order from Mr. Baron Bramwell, under the 17 
and 18 Vict. c. 125, referring the action to one of the Masters of the 
Court of Exchequer. Thereupon the plaintiff filed the present bill for 
an injunction and an account.^ 

1 The statement of facts has been materially abbreviated. — Ed, 
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Mr. Selwyn and Mr. Beavan, in support of the demurrer,. Admitting, 
for the sake of argument, every statement in the bill to be true, the 
plaintiff has shown no right to relief in a court of equitj'. The whole; 
subject-matter is one of an ordinary nature,, which a court of law can 
best dispose of. 

The grounds on which the jurisdiction in such cases can be trans- 
ferred from law into equity are stated by Lord Redesdale to be " that 
the account has become so complicated that a court of law would be in- 
competent to examine it upon a trial at nisi prius, with all necessary 
accuracy ; " O'Conner v. Spaight.^ The law is also similarly stated by 
Lord Langdale in Darthez v. Clemens,^ who there says : "If the ac- 
count can be fairly taken in a court of common law, this Court will not 
interfere, even in the case of merchants' accounts consisting of mutual 
dealings." 

It will be argued that the case of principal and agent forms an 
exception, and that in every case where such a relation exists the 
account may be taken in equity. It is true that there is a dictum of 
Sir John Leach to that eifect ; ° but it is evident that stieh a general 
proposition cannot, on principle, be maintained, and it is negatived by- 
all the authorities, and on principle. Thus, if a man were to. send his 
horse to "■ Tattersall's " for sale, the relation of principal and agent 
would exist, but no one would contend that a bill for an account would 
lie in such a case. So if one employed an auctioneer as his agent to 
sell furniture or other property, the proper mode of recovering the 
money received by the auctioneer would be by action at law and not by 
biU in equity. 

'^' The circumstance (says Sir George Turner) that a party may have 
been agent of the other in the receipt of a certain sum of money or in 
one particular matter does not necessarily render the ease one in which 
a bill in equity maj' be brought for an account : " Phillips v. PhilUps ; 
and the same doctrine is stated by Lord St. Leonards in Lavalshaw v. 
Brownrigg.* 

If an account of one item would not entitle a principal to maintain a 
bill for an account against his agent, the general proposition cannot be 
maintained, and the principle would not applj' to two or three items ; so 
that the Court must, in each case, determine whether the matter could 
or not be satisfactorily disposed of at law. 

But the authorities are distinctly opposed to any such proposition 
that, in aU, cases of principal and agent, relief may be had in equity. 
Chief Baron Alexander, in King v. Rossett, states the rule in these 
words ; " The bill is filed by a principal against his agents, and it is 
said that that fact alone is sufficient to sustain the bill. Undoubtedly, 
a principal is entitled to an account from his agent, and may apply to a 
court of equity for that purpose ; but, as I conceive, before that court 

1 1 Sch. & Lef . 309. 2 6 Beav. 168. 
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will interfere, a. ground for its interposition must be laid, by showing 
an account which cannot fairly be investigated in a court of law." 

Lord Granworth also states the law in nearly the same tei-ms. He says : 
" In a case in which there is no fraud, not only all the authorities, but 
aU the text-books,, show that this Court will not decree an agent to ac- 
count to his principal, unless the case is one which is not capable of 
being conveniently inquired, into in a. court of law : " Navalshaw v. 
Brownrigg ; ^ which case was aflBrmed by Lord St. Leonards.'' 

Dinwiddle v. Bailey was also a ease of principal and agent, being 
the case of an insurance, broker, and a demurrer was allowed. In 
Frietas v. Dos Santos ' the bill stated that the parties stood in the re- 
lation of principal and agent, and to a bill for an account a demurrer 
was allowed. King v. Eossett was also a case of agency, the defend- 
ants being the plaintiffs' stock-brokers ; and so was Navalshaw v. 
Brownrigg : yet, in all the^e cases, the court acted in direct opposition 
tO' the supposed general rule. 

Here there is no allegation of fraud. The bill states that, if 500 copies 
only were printed, the credit side of the account is, correct. The debit 
side consists of the presentation copies apd those sold, reducing the ac- 
count to a few items, and the defendants must give credit for all the 
copies not produced and delivered up. Since the, alterations in prac- 
tice, a court of law is perfectly competent to determine this matter ; the 
parties can now be examined viv^ voce or on interrogatories, the pro- 
duction of docuinents can be enforced, and the matter wUl be as care- 
fullj' examined by the Master at law as by the Chief Clerk in equity. 

Mr. Barry, in support of the bill. The plaintiff does not impute any 
fcaud, and he has carefully avoided any such allegation ; but he insists 
that, having regard to the fiduciary relation existing between him and 
the defendants, he is entitled to have the accounts taken and the matter 
inquired into in this court. The defendants are his agents, not only 
for printing, but for publishing and selling his work.. This constitutes 
the relation of principal and agent, and fixes on the defendants a 
fiduciary character approacbing a trust, and entitles the plaintiff to 
have the account taken in this court. The principle is broadly stated 
by Sii- John Leach in Mackejozie v. Jphnstone, who says: "The de^ 
fendants here were agents for the sale of the property of the plaintiff, 
and whenever such a relation exists, a bill will lie for- an account. The 
plaintiff can only discove? from the defendants how they have acted in 
the execution of their agency ; and it would be most iinreasonable that 
he should pay them for that discovery, if it turned out that they had 
abused his confidence ; yet such must be the case if a bill for relief will 
not lie." The same doetrine is stated in Kemp v. Piyor,* that,, if a per- 
son be an agent, "a bill might be filed against him for an account, 
upon the principle that he is a mere agent." The case of principal and 
agent '* has alwaj's been held to be within the jurisdiction of a, court of 

1 1 Sim. (N. s.) 584. '^ 2 De G. M. & G. 441. 

8 1 Yo. & Jer. 574. * 7 Ves. 249. 
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equit}', because tlie partj- partakes of the cliaracter of atrustee." " So 
it is with regard to an agent dealing with any property." Foley v. Hill. 
" In certain cases, and where the account is of such a nature that it is 
thought that justice cannot be done at nisi prius, this Court will with- 
draw the matter from law, and wiU take the exclusive conduct and de- 
cision of the case, although it is a subject of legal jurisdiction, and the 
demands on both sides are of a legal nature." The South Eastern Rail- 
way Companj' v. Brogden.* 

The authorities may be divided into three classes. First, where the 
accounts are mutual ; secondly, where they are complicated, and thirdly, 
where the parties stand in a fiduciary relation. The plaintiff rests his 
right upon the third ; and the cases cited which relate to the first and 
second may be disregarded. It does not follow that, because a prin- 
cipal is entitled to have an account taken in equity as against his agent, 
the agent has a similar right against his principal ; for the right of the 
principal rests in the trust and confidence reposed in the agent, but the 
agent reposes no such trust or confidence in the principal. Padwick v. 
Stanlej'. This disposes of the cases, cited, of Dinwiddle v. Bailey and 
Frietas v. Dos Santos, where the bills were filed by the agent and not 
hj the principal. 

The plaintiflf is entitled to have a discovery of the number of copies 
printed and of how they have been disposed of. He has been prevented 
getting that discovery at law by the compulsory reference. The cir- 
cumstance that courts of law can now give discovery does not oust the 
old jurisdiction of this Court as to discovery. The British Empire Ship- 
ping Company v. Somes. ^ 

There is, at the least, such a probable case for the decision of the 
Court at the hearing, that the cause ought not to be put out of court 
summarily, by the allowance of the demurrer. Saunders v. Richard- 
son.' 

[The Master of the Rolls. I have to consider whether the au- 
thor of a book, entrusting it to a publisher for publication, can sustain 
a suit for an account of the number of copies printed and sold. He cer- 
tainly could not file a bill for an account of the costs of publication 
simply : that must be disposed of in a Court of law ; but if a publisher 
refused to give an account of the number of copies published and sold, 
could a court of law conveniently ascertain the facts ?] 

Mr. Selwyn, in reply. There is no allegation in the bill that more 
than 500 copies have been printed. The suspicion that more have been 
printed would amount to the suspicion of a fraud, but that could not 
be assumed merely for the purpose of changing the jurisdiction. 

The Master of the Rolls. After a careful perasal of this bill, I 
am of opinion that it cannot be supported. It is in fact, as it stands, 
nothing more than a mere monej' demand. It asks for an account of 
the performance of a contract for the printing, publishing, and selling 

1 3 Mac. & G. 23. 2 3 Kay & John. 433. ' 2 Drew. 128. 
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five liiuidred copies of a work written by the plaintiff upon certain terms 
and conditions. The defendants render an account of what they have 
sold, and of their expenses, and they bring an action for the balance. 
It is verj' much to be regretted, undoubtedly (as I assume to be the case 
from what appears to have taken place before Mr. Baron Bramwell in 
chambers) , that the rules of common law for the discovery and produc- 
tion of documents should be so much more limited than in this court, 
and should therefore have led to the institution of this suit. But this 
suit is not confined to mere discovery, for it prays for rehef. I am 
very far from la3'ing down the proposition that an author would not be 
entitled to come for an account of his work sold by a printer and pub- 
lisher who withheld that account entirely ; but when there is a contract 
for the sale and publication of five hundred copies of a book, and the 
account has been rendered for it, and an action has been brought for 
the balance, and a bill is filed alleging no fraud or misstatement in that 
account, but merelj' seeking for the account, then I am of opinion that, 
upon all the authorities, it is not a case in which the principle (which I 
should be very sony to disturb), that a principal is entitled to institute 
a suit in this com-t against his agent for an account of his deaUngs and 
transactions with him in his character of agent, would apply. 

I am of opinion that this principle does not apply where the mat- 
ter is comprised within certain specified limits, and the account, as it 
stands, is a mere money account, for which an action can be brought, 
and which can be perfectly well tried in a court of law. i 

In fact, it appears to me the account could be taken in exactly the 
same way before the Master of the Exchequer as it would be before me 
in chambers or before my Chief Clerk. 

I must therefore allow the demurrer. 



SMITH V. LEVEAUX. 
Before Lords Justices Knight Bruce aud Turner, November 9, 1863. 

[lUported in 2 De Gex, Jones, and Smith, 1.] 

This was an appeal by the defendants from a decree of Vice-Chan- 
cellor Wood, directing an account. 

The defendants, who earned on business as wine-merchants in co- 
partnership, entered into an aiTangement with the plaintiff, that he 
should travel over a considerable district in England, to solicit orders 
for Hungarian wines and spirits, on the tei-ms that he was to receive 
a commission upon all orders obtained by him, or through his con- 
nection, and executed by the defendants, for wines and spirits. 

No formal agi-eement was ever drawn up, but the terms on which 
the plaintiff for some time continued to act as traveller to the defend- 
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ants were contained in a letter adf^ressed to, the pjaintiff by a member 
of the defendants' firm, daj;ed July 23, 1860, which was in part as 
follows : — 

" As regards the commission, I am most anxious that it shpuld be as 
remunerative as possible, consistently with the successful working out 
of the business. To keep at oyr present, prices in brandy, port, sherry, 
&c., I find it will not suit to allow a higher commission than the follow- 
ing, and particularly as I have had to give, up a highly profitable portion 
of our business, so that I might have time to, trayel exclusively in the 
Hungarian wine trade. On all business done by yourself, either in 
London or your district, seven and a, half per cent, where our full 
prices and shipping arrangements are a,dhered to, and, of course, only 
on good debts ; and an allowance of three and a half per cent on all 
orders received from your friends first introduced by you, so, long as 
you continue to exert j-ourself in the working out of the business, and 
are engaged in the selling of our Hungarian wines and spirits ; but of 
course we could not bind ourselves in perpetuity to such an allowa,nce, 
as you might ceaiS,e to represent these interests, and then, of course, 
the allowance would cease at the same time. Such a contingency I 
hope, however, is not likely to, occur.'' 

The pla,intiff replied, accepting these terms. A few weeks after- 
■vy;ards, an agreeiaaent was come to, modifying these terms. The precise 
extent of the modification was in dispute, but, according to the state- 
ments of the bill, it did not alter the main features of the agreement, 
that the pls^intifT should receive a conimission -at seven and a half per 
cent on orders obtained by himself, and at three and a half per cent 
upon orders not obtained by himself, but coming from persons origina,lly 
introduced by him. 

In September, 1861, the plaintiff" ceased to travel for the defendants, 
and in January, 1862, filed his bill for an account and pajTnent of What 
was due to him from the defendants in respect of his commission. 

The Vice-ChanceUor, Su- William Page Wood, held that the case did 
not fall within the general rule, that an agent cannot maintain a suit 
against his principal for an account, inasmuch as here the defendants 
had agreed to jiay the plaintiff' three and a half per cent on orders not 
coming through the plaintiff", but coming from persons originally intro- 
duced by him, of which orders he would iu general not know any thing. 
On this ground Jii^ Honor considered the bill sustainable, and made a 
decree for an account.^ 

The defendants, who had by their answer alleged that the bill ought 
not to have been filed, and that the plaintiff's remedy was at law, 
appealed from this decree. 

Mr. Willcoch and Mr. Roxhurgh, in support of the decree. The 
defendants took upon themselves the duty qf keeping accounts ; and 
this created a confideiitial relation, which gives the plaintiff" a title to 

1 1 Hem. & M. 123. 



CHAP. III.] SMITH V. LEVEAU^. 117 

relief in equity. The amount of the plaintiff's remuneration depends 
upon accounts of which the plaintiff could not know any thing ; the 
defendants were therefore, in fact, his agents for the purpose of keep- 
ing them. The case is one in which it is impossible to obtain any 
remedy at law without the assistance of a Court of Equity, and is 
almost identical with that of partnership. The principle laid down in 
The North Eastern Railway Company v. Martin,^ supports our case. 

Mr. Giffard and Mr. JesSel, for the defendants. The Vice-Chan- 
cellor has gone on the principle that an agent may niaintain a bill for 
an account against his principal, wherever discovery frdm the principal 
is needed. This, we submit, is not law. Phillips v. Phillips ; Padwick 
V. Stanley. There is no mutual aCcdunt here ; fbr that exists only 
where each party has paid and received on account of the other. Foley 
V. Hill disposes of the argument founded on the fact that it was the 
duty of the defendants to keep an account ; for beyond all question it 
is the dutj- of a banker to keep his customer's account : yet that case 
decides that a bill by'the custdmer for an account will not lie. Padwick 
V. Hurst ''-proceeds on the same principle. There is not alleged to be 
here any such complication as to bring the case within the exceptional 
class of cases in which an account has been decreed on that ground. 
The case here is one of contract, not of trust ; and if this decree be 
sustained, it is difficult to say in what case of contract a bill for an 
account will not lie. The Vice-Chancellor in fact goes on the principle, 
that where there is a right to' discovery a biU for relief wUl lie. 

Mr. Willcock, in reply. 

The Lord Justice Knight BrCce. With unaffected deference to 
the Vice-Chancellor I must say, that, as it seems to me, this bill states 
a case for an action, but does not state a case entitling the plaintiff to 
file a bill in equity. It appears to me that the case stated is one 
merely of legal right, and that there is no account or agency within the 
rules of Courts of Equity. The bill, in my judgment, is demurrable, 
and ought now to be dismissed. 

The Lord Justice Turner. I should have hesitated before giving 
an opinion opposed to that of the Vice-Chancellor in this case, had not 
the course of the Court as to matters of account been more than once 
under my consideration ; but as I have repeatedly considered the sub- 
ject, I do not think that any advantage would arise from my deferring 
mj' judgment. 

It has not been, and could not be, contended for the plaintiff that be 
could have any right to file a bill for an account, except on the ground 
that it was the duty of the defendant to keep accounts in respect of the 
orders obtained from his (the plaintiff's) friends and connections. But 
there is here no contract on the part of the defendant to keep an 
account of the orders so obtained, assuming that such a contract would 
entitle this Court to interfere, on which I give no Opinion. There is 

1 2 PhiU. 756, 762. ' 18 Beav. 575. 
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here no more than a contract on the part of the defendant to pay a 
commission on such orders, and if such a contract gives a right to an 
account in equity, I do not see where the jurisdiction of the Court in 
matters of account is to stop. If this bill be maintained, it seems to 
me to follow, as a necessary consequence, that every customer of every 
banker might maintain a bill ag'ainst him for an account, which is 
directly opposed to the principles laid down by the House of Lords in 
Foley V. HiU. There are not in the present case any mutual accounts, 
nor is it alleged that there is any such complication of accounts as 
would render the interference of a Court of Equity necessary. With 
all deference to the Vice-Chancellor, I am of opinion that this bill 
ought to have been dismissed with costs. 



MAKEPEACE v. EOGEES. 
Before Lords Justices Knight Bruce and Turner, Mat 25, 1865. 

[Reported in 4 De Gex, Jones, and Smith, 649.] 

This was an appeal by the defendant, Robert Rogers, from a de- 
cision of the Vice-Chancellor, Sir John Stuart, overruling with costs the 
appellant's demurrer to the bill for want of equity. 

The case made by the bill was in effect as follows : — 

The respondent, John Makepeace, the plaintiff in the suit, was a 
landowner and funded proprietor. 

The bill, in its second paragraph, alleged, that in 1859 the respondent 
had appointed the appellant to be the agent and manager of the re- 
spondent's real estates at Bracknell in Berkshire, and at Bromley in 
Kent, and of certain houses in London belonging to the respondent, 
with authority to receive the respondent's rents of the said estates and 
houses ; and that the respondent had given the appellant a power of 
attorney to receive the dividends and interest of certain bank stock 
and other stocks, funds, shares, and securities belonging to the respon- 
dent ; that the appellant had acted as such agent and manager of the 
respondent's aforesaid estates and houses, and from time to time re- 
ceived the rents thereof, and from time to time received the dividends 
and interest of certain bank stock and other stocks, funds, shares, and 
securities, or of such of the said estates, houses, and other property 
aforesaid, as from time to time remained unsold, down to the determina- 
tion of the appellant's employment by the respondent at the end of 
1863. 

The bill then, charging in effect that the appellant had had almost 
uncontrolled authority in the management of the respondent's estates, 
houses, and other propertj' aforesaid, and had by his directions sold 
certain timber on the estates, and also divers parts of the estates, houses. 
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and other propertj'- themselves, and received the proceeds of sale, but 
had rendered none but meagre and unsatisfactorj^ accounts of his receipts 
generall}-, and refused or omitted to give anj- better accounts or anj- 
vouchers for his expenditure, and alleging (in its 16th paragi'aph) 
that the appellant had in his possession or custod}-, or under his control, 
divers deeds, probates of wills, books, maps, plans, and other doc- 
uments and muniments of title belonging to the respondent, which he 
ought to deUver up to the respondent, prayed 1, an account of the 
appellant's receipts for or on account or on behalf of the respondent, 
or which might have been received by the appellant but for his wilful 
default or neglect ; 2, an account of the appellant's payments to the 
respondent or to his use or on his behalf; 3, pajanent of the balance to 
be found due ; 4, deliverj- by the appellant to the respondent of all 
deeds, probates of wills, books, maps, plans, muniments of title, papers, 
and documents belonging to the respondent or relating to his estate ; 
5, payment by the appellant of the costs of the suit; and, 6, general 
relief. 

Mr. Malins and Mr. Boyle, for the appellant, contended that the 
respondent had mistaken his remedj', if he had any, and that an 
attempt to seek it in equit}- raised a case of first impression. The 
relation between the parties was not that of trustee and cestui que trust, 
— whence alone the interference of this Court in cases of account was 
originally derived, — but that of principal and agent ; and no misrepre- 
sentation or fraud on the part of the appellant was charged. The case, 
therefore, was one for a court of law, and not for a court of equit}-. 
There was no mutuahty, or even (what indeed would not have alone 
sufficed to give jurisdiction to this Court had it in fact existed) com- 
plication of account between the parties ; while the fact that entries 
had been made on both sides of the account went no further in the 
direction of conferring jurisdiction upon this Court. As to the charge 
as to the possession and prayer for the delivery up of muniments of 
title, it was not necessary to come into equity for relief in that respect, 
as a simple summons under the Common Law Procedure Act, 1854, 
§ 50, or an action, according to the nature of the rehef required, would 
have given ample relief at law. 

They refeiTcd to and commented upon Phillips v. Phillips, Dinwiddie 
V. Bailey, Padwick «'. Stanley, Padwick v. Hurst,^ Shepard v. Brown,^ 
Hemings v. Pugh,' Flockton v. Peake,^ Foley «>. Hill,^ Smith v. Leveaux, 
Topham v. Braddick,' King v. Rossett, Lord Hardwicke v. Vernon,' 
Earl of Salisbury"?;. Cecil,' Lord Chedworth v. Edwards,^ Lady Ormond 
V. Hutchinson," Navalshaw v. Brownrigg," Wilson v. Sbort,^^ Fluker 
V. Taj-lor," Barry v. Stevens, Massey v. Banner," Kennington v. 

1 18 Beav. 575. ^ 4 Giff. 208. » Id. 456. 

« 12 W. K. 562. 5 1 Ph. 399 ; 2 H. L. Cas. 28. « 1 Taunt. 572. 

' 4 Ves. 411. ' 1 Cox. 277. » 8 Ves. 46. 

10 16 Ves. 94. " 1 Sim. (N. S.) 573; 2 De G., M. & G. 441. 

w 6 Hare, 366. " 3 Drew. 183. " 4 Madd. 413. 
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Hougliton,^ Lockwood v. Abdy,^ Stephens v. Badcock,' Henderson 
V. Eason,^ Gorely v. G-orely,^ Hoare v. Coiitencin,' Pearse v. Green,' 
O'Connor v. Spaight,^ North Eastern Railway Company v. Martm,' 
Tafi" Vale Railway Company v. Nixon/" Croskey v. European and 
American Steam Shipping Company," Frietas v. Dos Santos,^'' Mid- 
dleditch v. Sharland,i' Beaumont v. Boultbee," Jenkins v. Gould,i5 
Croskill V. Bower," Mosse i;. Salt," Co. Litt.," 2 Inst.,i« Fitz. Nat. 
Brev.,^ Year Book, 2 Hen. TV. 

Mr. Osborne and Mr. Fitzroy KeUy, for the respondent, were not 
called upon. 

The Lord Justice Knight Bruce said that this was one of the 
clearest cases that had ever come under his Lordship's notice, and that 
he was surprised at the demurrer and surprised at the appeal. The 
bill was filed by a landowner against a person whom he had for some 
years employed as the agent and manager of his estates, and the alle- 
gations of its second paragraph were these : — [His Lordship read the 
passage in question, and proceeded.] Had there been nothing else in the 
case than this, the plaintiff would have been entitled to a decree. His 
Lordship did not think that the Lord Justice, when, as Vice-Chancellor, 
he had disposed of Phillips v. Phillips,''' had intended to say that a bill 
in equity for an account would not lie unless there had been receipts 
and payments on both sides. The existence of a fiduciary relation 
between the parties, as, for example (as was the case here) , that of 
principal and agent, was sufficient to confer jurisdiction on this Court, 
and allegations of fraud or special circumstances were unnecessaiy. 
No doubt if there had been between the parties a stated and settled 
account, or an executed release, it might be necessary for the plaintiff 
to show a special case to induce this Court to grant the relief sought. 
But no such case arose here. Bej-ond which the claim set up by the 
present plaintiff against the defendant, his steward, in the 16th par- 
agraph of the bill, and in 'respect of which relief was sought bj* the 
4th paragraph of the prayer, extending, as that claim did, not to dis- 
covery onlj-, but to delivery up to the plaintiff of the muniments in 
question, was alone sufficient to entitle him to relief in this Court. 
The demurrer and the appeal were alike to be reprobated. 

The Lord Justice Turner said that this was clearly not a case in 
which their Lordships could, in justice to the Vice-Chaneellor, to them- 
selves, or to the principles of the court, call upon the counsel for the 
plaintiff. The claim and praj^er in the bill as to the documents were 
alone sufficient to support it, any provisions of the Common Law Pro- 
cedure Act, 1854, or legal rights enforceable by action, notwithstanding. 

1 2 Y. & C, C. C. 620. 2 14 ginj. 437, 8 3 b. & Ad. 354. 

« 17 Q. B. 701. 6 1 H. & N. 144. 6 1 Bro. C. C. 27. 

' 1 J. & W. 135. 8 1 sch. & Lef. 305. » 2 Ph. 758. 

1° 1 H. L. Cas. 111. 11 IJ. & H. 108. w 1 y. & J. 574. 

" 6 Ves. 87. " 7 Ves. 599. 16 3 Russ. 385. 

16 32 Beav. 86. " 82 Beav. 269. is Page 90 i, n. 5 ; 172 a. 

19 Page 389. 20 Page 119. 21 9 Hare, 471. 
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But it was not necessary to decide the case upon these grounds, for 
upon the demand for an account it was equally clear. Although it 
might be that in a simple case a more convenient course would be to 
apply for relief to a court of common law, still, as between principal 
and agent, there existed that fiduciary relation which gave jurisdiction 
to this Court to interfere on behalf of the principal suing his agent as 
such ; and the existence of fraud was not, although the contrary had 
been contended at the bar, a necessary element to give jurisdiction to 
this Court to interfere in such a case. Mackenzie v. Johnston was 
in point to the contrarj'. Phillips v. PhilKps, in which his Lordship 
had commented on that case, went upon the footing of the account there 
in question, being a current account between the parties ; and the bill 
made no case of general agency, alleging only an isolated agency trans- 
action connected with the sale, by the defendant, of some railway shares 
belonging to the plaintiff. That case had no reference to a case of 
general account between principal and agent ; and if his Lordship's 
language, in giving judgment in that case, had been in fact such as to 
give rise to misapprehension, such misapprehension ought to have been 
dispelled by what he said in the subsequent case of Padwick v. Stanley, 
when adverting to the want of coiTelation between the rights of a prin- 
cipal and an agent to sue in this Court. In the present case, the 
Vice-Chancellor's conclusion was perfectly correct, and the appeal must 
be dismissed with costs. 



MOXON V. BRIGHT. 
Before Lord HAXHERLEr, C, January 29, 1869. 

[Reported in Law Reports, 4 Chancery Appeals, 292.] 

The plaintiffs in this case were owners of a patent for carpet looms, 
and in 1862 entered into an agreement with the defendant, Hall, of the 
firm of Tuer & Hall, that if Messrs. Tuer & Hall would make and ex- 
hibit a loom, the plaintiffs would allow them one-tenth of the royalty 
which the plaintiffs might receive on looms sent on the Continent ; and 
further, that Messrs. Tuer & Hall might make and sell looms on which 
the royalty should be not more than £20, and Messrs. Tuer & Hall's 
charges should be not more than £45, making the total charge for the 
loom £65. By a subsequent agreement, the plaintiffs allowed Messrs. 
Tuer & Hall the sole right of making the looms at a royalty of £30 per 
loom. The agreement seemed also to have been varied verbally, and 
there was some conflict of evidence on the subject ; but Messrs. Tuer 
& Hall had made and sold looms, a,nd had paid considerable sums of 
money to the plaintiffs. In some cases they appeared to have obtained, 
with the consent of the plaintiffs, more than £65 for a loom, and to 
have accounted to the plaintiffs for the surplus, and in one case they 
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seemed to have acted as agents for the plaintiffs, and to have collected 
a sum due to the plaintiffs from one Stodhart for royalty on the number 
of yards of carpet manufactured. 

In September, 1865, the plaintiffs filed the bill in this suit against the 
defendant Hall, the surviving partner of Messrs. Tuer & Hall, praying 
for an account and paj'ment by him of aU sums received by him to the 
use of the plaintiffs, and of all sums due to the plaintiffs in respect of 
the sales and licenses, and other property of the plaintiffs in connection 
therewith. The bill also sought to make other defendants accountable 
for using the plaintiff's looms. 

HaU, by his answer, alleged that he had duly accounted and paid, 
and set forth his accounts, but submitted that he was not liable to 
account in this suit. In one affidavit, however, he called himself agent 
for the plaintiffs. 

The Vice-Chancellor Giffard dismissed the bill with costs, without 
prejudice to an action at law, and without prejudice to a suit in equity 
bj' the plaintiffs, founded upon their rights as patentees of their alleged 
patent. 

The plaintiffs appealed. 

Mr. J. If. Palmer, Q. C. , a.nd Mr. Hastings, for the plaintiffs. "We 
say that Hall was our agent, and has sent us imperfect accounts ; he 
has supplied goods for us, and must give us discovery and an account. 
An agent cannot file a bill against his principal without some special 
ground, but a principal can always file a bill against his agent. Make- 
peace V. Rogers. It is true that if only one article has been sold, a 
court of equity will not encourage such a suit, but still the principal has 
a right to an account. Mackenzie v. Johnston. 

Mr. Kay, Q.O., and Mr. Hadley, for Hall, contended that the agree- 
ment only amounted to a license. Except, perhaps, in one case, Hall 
did not receive any money for the plaintiffs, and was only bound to pay 
them a certain sum for each loom sold, so that there was no mutual 
account, and the plaintiff's remedy, if any, was at law. Phillips i>. 
Phillips ; Kernot v. Potter.^ 

Mr. Bruce, Q. C, and Mr. Hemming, for the other defendants, against 
whom the plaintiffs also sought an account, were not called upon. 

Mr. J. H. Palmer, in reply. 

Lord Hatheeley, L.C, said, that there was no case at all against 
the other defendants, but as against Hall there was some difiiculty in 
the question. There were numerous cases showing that where the re- 
lation of principal and agent had imposed a trust upon the agent, the 
Court would entertain a bill for an account, and the only difficulty was 
in determining what constituted this species of trust. It was not every 
agent who held a fiduciary position as between himself and his principal. 
Foley V. Hill showed that though a banker was the agent of the customer 
for many purposes, they were not such as would constitute a trust Nor 

1 3 D. F. & J. 447. 
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did the mere circumstance that the principal wanted discoverj' empower 
the Court to give him assistance in the way of relief. The case of 
Smith V. Leveaux showed that though you might be entitled to discovery, 
which j-ou could get either in equity or at law, that did not entitle you 
to relief ; for all depended upon the character of the agency. As between 
master and servant such an agency did not exist, and the Vice-Chan- 
cellor Knight Bruce, in Smith v. Leveaux, expressed his opinion that a 
court of equity ought not to entertain a suit in such a case. 

His Lordship then commented on the evidence, and said that the 
agreement between the plaintiffs and Messrs. Tuer & Hall had varied 
at different times, but the principal agreement was not that Tuer & Hall 
should act as agents for the plaintiffs, and collect £20 upon each loom 
for the plaintiffs, but that Tuer & Hall should take the debt upon them- 
selves, selling the looms for £65, and paying £20 out of it to the plain- 
tiffs, receiving, besides, the commission of 10 per cent. It was true that 
Messrs. Tuer & Hall were bound to consult the plaintiffs as to the sums 
charged for the looms, and that Mr. Hall, in one of his affidavits, did 
say that he acted as agent for the plaintiffs, but his Lordship did not 
rely much on that, for every one who did any thing for another, was an 
agent, but was not therefore necessarily accountable in equitj^, as a 
banker, for instance. Even where Tuer & Hall obtained more than £20 
as royalty', though they were accountable to the plaintiffs for what they 
had so received, it did not appear that they told the purchasers that 
they were to pay a royalty to the plaintiffs, but said merely that the 
charge for the machines would be a certain sum, so much for the ma- 
chine itself, and so much for the royalty. 

Though the terms between the parties were altered from time to time, 
the sole point in this suit was whether there existed between them an 
agency in which a fiduciary position was created, and looking at the 
whole case, though Tuer & Hall might never get more than £45 for a 
machine, and had to pay over all they received above that sum, this 
was too slender a foundation for a suit to compel an account. In fact, 
this would not be a matter of agency, but of special agreement in each 
case, and the case could not be brought within the principle upon which 
the Court had directed accounts. In Navalshaw v. Brownrigg,^ Lord 
St. Leonards said that a single case of agency would not be sufficient, 
as the matter might be determined at law, and this showed the principle. 
on which the Court acts in these cases. From Stodhart alone they 
seemed to have collected money due to the plaintiffs, and to have paid 
it over to them, but that was not sufficient to justify the Court in direct- 
ing an account. The appeal must be dismissed with costs. 

1 2 D. M. & G. 441, 459. 



CHAPTEE IV. 
BILLS OF INTERPLEADER. 



METCALF V. HEEVEY. 
Before Lord Habdwicke, C, June 9, 1749. 

[Reported in I Vesei/, 248.] 

Demurrer to a bill, which was founded on a rumor that there was 
issue by Lady Hanmer, which issue was suggested to be entitled to the 
estate in question, and praying that if there was any such person he 
might interplead with the defendant, and also praying an injunction to 
stay proceedings in ejectment by defendant, and to any action for 
mesne profits. 

Two causes for demurrer were assigned. First, for the insuflSciency 
of the affidavit annexed to this bill of interpleader, in not saying it was 
at the plaintiff's own expense, as well as that there was no collusion 
with the defendant. The second, that no case was stated to entitle 
to any relief so as to oblige the defendant to put in an answer ; that in 
a bill of interpleader it must be shown that the plaintiffs are in danger 
of paying rent a second time ; and that such bill on demurrer will be 
taken strongest against the party whose bill it is. 

For plaintiffs. This is not a mere bill of interpleader, it prajing 
something further. There is another person to interplead with, 
although the plaintiffs cannot find him out ; like the case of another 
defendant's being beyond sea. Where it is doubtful whether a per- 
son is dead or not, the court has compelled securitj' to be given, if he 
.appear not to be dead. The court has prescribed no particular form 
of affidavit, but in general that there is no collusion. 

The Lord Chancellor. This is a very particular case ; but as it 
is a general demurrer to the whole bill, if there is any part, either as to 
the relief or discovery, to which the defendant ought to put in an 
answer, the demurrer, being entire, ought to be overruled. 

As to the first cause of demurrer, there is no such rule of court, 
the material part of the affidavit being that the plaintiffs should swear 
that they did not collude with any of the defendants ; whereas the 
requiring to swear it is at their own expense goes further ; and such 
an affidavit would require the denying it, even in cases where a person 
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maj' bear the costs of suit without being a maintainer; as a father 
furnishing the expenses of a suit on a bill by his son. 

As to the second cause, the bill is in two lights : First, supposing 
it an interpleading bill ; secondly, supposing it not, whether there is 
any other ground. 

As to its being an interpleading bill, it is of the fii-st impression, 
not averring that there is any such person as can interplead with the 
defendant ; nor should I be willing to allow new inventions in bringing 
bills of interpleader, which might be dangerous, as they are formed in 
some measure as interpleader at law ; in which it must be shown to be 
between persons in rerum naturd. One thing, indeed, occurs, viz., 
suppose a guardian, having the infant in his custodj-, conceals, and will 
not produce him, but sets up a title to himself ; and the infant is the 
person suggested to have right to controvert that title ; in such a case, 
and so charged, I will not say but such a biU might be brought, and to 
compel the guardian to produce him. 

But whether that be the present case or not, the ground I go on is 
the other part, not only praying to interplead, but for an injunction ; 
which cannot be founded on a bill of interpleader as to the ejectment, 
as such bill cannot be as to the possession, but must be as to the 
paj'ment of some demand of monej'. The question comes to this: 
whether any person in possession of an estate, as tenant or otherwise, 
may not bring a bill to discover the title of a person bringing an eject- 
ment against him, to have it set out, and see whether that title be not 
in some other. I am of opinion he maj', to enable him to make a 
defence in ejectment, even considering him as a wrong-doer against 
everybody. As to the prayer for an injunction to an action for mesne 
profits, it appears, from the case, that if there be such a child in rerum 
nalurd, he must be an infant, and then the plaintiffs are in a different 
light than if he was of full age. None can have an action for mesne profits 
unless in case of actual entry or possession, for which no pretence 
exists here ; and every person possessing the estate of an infant after 
his title accrued is considered here as guardian to him. 

Then, even supposing the interpleading part of the bUl, which I am 
not willing to allow, to be out of the case, and considering it as a bUl 
for the discover^' of the defendant's title to possession of the estate, and 
to the rents and profits, the plaintiffs are entitled to that discover}-, 
and the defendant having demuiTed to the whole bill, for discovery as 
well as relief, it ought to be overruled. 
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HENDRY V. KEY. 

Before Sir Thomas Claeke, M. R., Novembek 22, 1756. 
[Reported in Dickens, 291.] 

On the 31st of March, 1754, Elisha Brown died; the next day 
Francis Brown, his brother, liis heir at law and sole nest of kin, 
deposited in the hands of the plaintiff for safe custody 111?, and some 
silver teaspoons, &c. A very short time afterwards the said Francis 
Brown died intestate. Upon his death, the defendants severally de- 
manded the above particulars, and commenced an action against the 
plaintiff; the plaintiff thereupon filed his bill of interpleader, and, on 
obtaining an injunction, paid the 111?, into the bank, with the privity 
of the Accountant-General, subject to the order of the Court.^ 

On the 22d of November, 1756, this cause was heard at the request 
of the defendant. Key ; the plaintiff was ordered his costs of the suit, 
and at law, out of the cash in the bank ; the residue, with the spoons, 
was ordered to the defendant Key; and the other defendants, who 
could not support their claim, were ordered to pay the defendant Key 
his costs, and the costs the plaintiff should be paid under the above 
direction. 

1 The plaintiff in an interpleading bill must compel the defendants to answer. 
He must reply, and have a subpoena to rejoin, in order that the defendants may 
examine witnesses. — J. D. 



The giving of the plaintiff his costs was strongly argued against ; it was said the 
bill was for his accommodation, and that there was not an instance in which a plain- 
tiff in an interpleading bill had his costs ; but it being said there was a similar decree 
by Lord Talbot, C, His Honor directed the decree to be suspended until it was 
searched for; the name of the cause is, Bladwell v. Reeves, 6 Aug. entered Reg. 
Lib. B. 1733, fol. 461. 

It should seem that, until the time of Lord Chief Baron Skinner, the Court of 
Exchequer had not given costs to a plaintiff in an interpleading bill ; for such costs 
being pressed before that court, His Lordship sent to me to know if it had ever been 
done in this court, and upon sending him the above two cases, and another in Lord 
Anson v. Connor, June 5, 1753, the Court of Exchequer, as I was informed, gave 
tlie plaintiff his costs ; and Lord Thurlow, C, in June, 1791, in a cause, Dowson «■ 
Hardcastle, the bill being brought by a wharfinger with whom some Russian tallow 
was deposited, and which was claimed by the different defendants, gave costs in the 
same manner as Sir Thomas Clarke did in tlie above case of Hendry and Key. In 
Brymer v. Buchanan, the plaintiff, not having conducted himself properly, had not 
his costs, and it was strongly urged that he should pay costs. — J. D. 
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ALDEICH V. THOMPSON. 

Before Lord Thdklow, C, February 22, 1787. 

[Reported in 2 Brown's Chancery Cases, 149.] 

This was a bill of interpleader, filed b}- the lessees of Lord Incliiquin 
against several sets of annuitants who had distrained for rent on the 
plaintiff's farms, praying that tliey might interplead among themselves. 
The rents which had accrued were paid into court. 

It was referred to the master to settle the priorities among the 
annuitants. 

The only question was with respect to the plaintiff's costs, whether 
thej- should receive them out of the rents paid in, or await the event 
of the suit, and recover them against the parties who should appear, 
ultimatelj', to be wrong in the interpleader. 

And for the defendants it was urged that, in a similar case. His 
Honor had determined that, wherever there were two legal rights, and 
the parties were ordered to interplead, the plaintiff in interpleader must 
take his costs against the party who was wrong in the interpleader. 

The Lord Chaucellok. The tenants ought at all events to have 
their costs, and, there being a fund in court, to be sm-e of them out of 
that fund. Nothing can be more clear, as the idea of a bill of inter- 
pleader presumes in the plaintiff a right paramount the interpleader. 
The party calling upon others to interplead is in the situation of a 
stakeholder. 

Ordered the plaintiff's costs out of the rents in court. 



HODGES V. SMITH. 

Before Sir Llotd Kenyon, M.E., Mat 23, 1787. 

[Reported in 1 Cox, 357.] 

This was a biU of interpleader filed by the lessee of some premises 
in Westminster, praying that the defendants might interplead as to their 
right to a rent of' 80/. per annum due from the plaintiff in respect 
thereof. Both the defendants put in their answers, which were replied 
to; but at the hearing one of the defendants did not appear. His 
Honor at first had some doubt of making his final decree under these 
circumstances ; but afterwards, on hearing the appearing defendant's 
case, he directed the arrears of rent and the accruing rent to be paid 
to him ; and also directed that the plaintiff should retain his costs, and 
that the costs so retained, and also the appearmg defendant's costs, 
should be paid by the other defendant ; and the injunction was made 
perpetual against him. 
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BEYMER V. BUCHANAN. 

Before Lord Thuelow, C, January 26, 1788. 

[Reported in 1 Cox, 425.] 

This was a bill of interpleader. A commission issued for the exami- 
nation of witnesses at Dunkirk on the part of one of the defendants, 
with notice to the plaintiff only and not to the other defendant. It was 
now moved, on the part of the other defendant, that the order for the 
commission might be discharged for iiTegularitj', for that, in a bill of 
interpleader, the defendants were the only htigating parties, and that 
they ought to have the same opportunity of cross-examining each 
other's witnesses as a plaintiff and defendant had in common cases. 

Mitford opposed the motion, and insisted that, till a decree was made, 
an interpleading cause was considered just as an}' other ; till then it 
does not appear that the defendants are to interplead, nor do they ever 
interchange copies, as is usual between a plaintiflF and defendant. 

The Lord Chancellor said it might not, perhaps, be an inconvenient 
rule to make, that defendants to a bill of interpleader should give notice 
to each other of the issuing of a commission ; but it had not j'et been 
done, and he therefore could not discharge the order for irregularity. 



LANGSTON v. BOYLSTON, 
Before Lord Loughborough, C, April 18 and 20, 1793. 

{Reported in 2 Vesey Junior, 101.] 

In Febraary, Boylston brought to the house of Langston and 
Twogood, bankers in London, a paper parcel tied up and sealed, con- 
taining certificates of the American loan. He told them it contained 
property to the amount of 40,000?. and upwards ; and desired to leave 
it with them for safe custody. They received it. Soon after, Boylston 
was arrested under actions brought against him as a partner in the 
house of Lane and Frazer, who had failed to a great amount. On tJie 
19th of March, being in prison under that process, he sent Lavie, his 
attorney, to demand the parcel from Langston, who refused to deliver 
it till he could be advised whether he could with safety do so, assign- 
ing as a reason for that refusal the actions brought against Boylston 
as partner in the house of Lane and Frazer. The next morning the 
same person again applied, and Langston again refused till he could 
consult Weston, his attorney, and said he would send for that purpose. 
Lavie then proposed to him to consult some other person instead of 



CHAP. IV.] LAN6ST0N V. BOYLSTON. 129 

Weston, as he was the attorney employed against Boylston ; and, 
Langston persisting in his refusal to deliver the parcel without the 
advice of Weston, Lavie told him, if it was not delivered within an 
hour, he would arrest him and his partners, and, if they should en- 
deavor to avoid the process, would strike a docket against them. On 
the same day, soon after this conversation, Langston was sei-ved by 
Weston, acting for the creditors of Lane and Frazer, with six attach- 
ments out of the Mayor's Court upon the goods of Bo3-lston in his 
hands ; upon which he finally refused to deliver the parcel to Boylston 
unless he should be bailed and the attachments should be taken off. 
Langston was soon after arrested at the suit of Boylston, and was held 
to bail in an action of trover in the sum of 45,000Z. ; upon which he 
filed a bill of interpleader against Boylston and the parties who sued 
out the attachments, praying an injunction to restrain proceedings in 
the action, and stating these circumstances, which were not denied by 
the answer, also stating that he was ready to deliver the parcel when- 
ever he could with safety, and oflering to bring it into court. 

The answer of Boylston denied that he was a partner with Lane and 
Frazer, and insisted that his claim alone was good ; for the attach- 
ments could not be made effectual, as they were issued in respect of 
the debts of Lane and Co. against goods which were the sole property 
of Boj'lston. The answer also charged the plaintiffs with collusion with 
Weston and his clients to make Boylston a bankrupt by keeping him 
in prison two months ; as a proof of which it was alleged that Langston 
was bailed by the persons who had sued out the attachments ; that 
with this view the plaintiffs refused to deliver the parcel to the persons 
who should baU Boylston, or to bail him themselves, or to defend the 
attachments, or let Boylston use their names for that purpose. 

On the motion for an injunction, this last allegation of the answer was 
strongly denied by the plaintiffs, who said they were always ready to 
permit Boylston to use their names. 

Affidavits were offered in support of the motion, but it was insisted 
for the defendant Boylston that they could not be read. 

For the defendant. No affidavit can be read in such a case. That 
can be done only in cases of waste and u-reparable mischief. This is 
not like an interpleading bill in any respect. It is a motion for an in- 
junction to restrain the defendant from proceeding in trover. The 
plaintiff can only move for an injunction upon the answer. 

The Lord Chancellor. It is necessary, in all interpleading bills, 
that the plaintiff should in some way or other establish that he claims 
no interest. How is that to be done without affidavit? 

For the defendant. There is always an affidavit, denying collusion, 
annexed to the bill. 

For the plaintiffs. The rule alluded to does not extend to cases of 
this kind. Upon bills of this sort, where no interest is claimed by the 
plaintiff, but there are claims by various defendants, if each of those 
answers, and makes a good case for himself, upon the answers the coui-t 

9 
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cannot act on its usual principle ; that, where a party is onl}- a stake- 
holder, upon the fact of his being harassed by suits this court will de- 
liver him from the difficulty by some means of putting the right into a 
course of trial. The rule alluded to applies only to the case of a com- 
mon injunction until answer. A bill of interpleader supposes that the 
defendant may be perfectly right. It is not that sort of case in which 
his answer is to decide the question. But this is precisely in nature of 
an injunction to stay waste, being a case in which proceeding in the 
action is an irreparable mischief to the plaintiffs. This question was 
agitated in Robinson v. Lord Byron, when it was insisted that upon 
the answer the defendant might dissolve the injunction ; but Lord Ken- 
yon, then Master of the Rolls, sitting for the Lord Chancellor, de- 
termined that the affidavits might be read. So it was held in Isaac v. 
Humpage, 3 Bro. C. C. 463, Ves. Jr. 427, by Mr. Justice BuUer, 
sitting for the Lord Chancellor. In these cases, in which many defend- 
ants are brought, claiming that in which the plaintiff claims no interest, 
it is the familiar practice to apply in order to have all proceedings at law 
stopped. 

The point was not determined at this time, the Lord Chancellor sug- 
gesting that perhaps a sufficient case might appear upon the answer ; 
which was the opinion of the counsel for the plaintiffs. 

The Attorney General,^ for the plaintiffs. The pendency of differ- 
ent claims is perfectly sufficient to call upon the court to make this 
sort of order. The late Lords Commissioners made an order of the 
kind upon the same sort of circumstances in Field v. Todd. In that 
case, Dewhurst and Co. in New York employed Hill, as their agent in 
London, to purchase for them goods of a particular kind, to be sent to 
New York. Hill was in the habit of sending them to Field, who was 
a packer ; and he received some goods from Hill to be packed on 
account of Dewhurst and Co. Before they were exported, an account 
arrived that Dewhurst had stopped payment. Field was then served 
with an attachment at the suit of Todd, a creditor of Dewhurst and Co., 
attaching their effects in his hands. Several other attachments were 
also served ; and notice was given by the persons who fm-nished the 
goods, who insisted that it was not such a delivery as to prevent them 
from stopping the goods in transitu. In this situation Field filed a bill. 
The Court ordered the right to be tried in an action, the other parties 
to be at liberty to attend it, the parties attaching to be at liberty to 
make good their attachments ; and, on the plaintiff's depositing the 
propertj' or its produce, the Court restrained anj' action against him. In 
this case, it is contended in the answer that the attachments are kregu- 
lar and cannot be made effectual. It is obvious that a person stand- 
ing in a situation in which there are manj' claims upon him may 
succeed in resisting all but one ; but the fact that he is called upon 
without any interest to defend is sufficient. If these attachments are 
not valid, it is reasonable that Boylston, and not the plaintiffs, should 
> Sir Jolin Scott. — Ed. 
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try the validity of tliem. After the decision in King v. Leith, 2 Term 
Eep. B. R. 141, that an auctioneer, who paid money over to a man in 
prison, who continued in prison two months, must repay it to his as- 
signee, the plaintiffs could not deliver this parcel to the defendant, who 
was in prison. 

Mr. Mansfield, Mr. Grant, and Mr. Cox, for the defendant Boyl- 
ston. This is a new application. The circumstances in the answer 
prove combination, between Langston and the persons who sued out 
the attachments, to oppress this defendant by preventing him from 
procuring bail, and to make him Hable to the commission of bank- 
ruptcy which Weston wants to take out against him ; and the act of 
bankruptcy will be complete in two days. If they cannot establish a 
partnership between Lane and Boylston, or lay a ground to induce a 
jury to think they acted bona fide^ thej' will be guilty of a foul con- 
spiracy against Boylston. It now appears upon the answer that he is 
no partner. When application was made for this parcel, which the de- 
fendant, on being arrested, wanted in order to enable him to get bail, no 
claim was made ; no attachment was issued ; but the plaintiffs refused 
to deliver it only upon the pretence that an action was brought against 
him, and a rumor that he was a partner with that house. What right 
had they then to stop it? There was no suggestion of an act of bank- 
ruptcy. It would be extraordinary if a man in prison could not recover 
money to enable him to pay his debts and get out. This court will 
interpose where persons claim in different rights, as in Field v. Todd ; 
but not m such a case as this. The attachments may be pleaded as a 
bar to the action. The parties cannot interplead. There is a clear 
defence against the attachments ; but, if not, that would be a clear 
defence against the action. These things cannot be attached. Choses 
in action, evidences of a debt from another person or from the state, 
bonds, bills of exchange, are not subjects of attachment. What pre- 
tence could the plaintiffs have for insisting that the defendant should 
be bailed in all the actions brought against him? Can a person having 
a debtor's property in his hands insist on his being out of prison, or 
refuse to deliver it ? 

The Lord Chancellor. It would be a very rash act in any one to 
pay money to a man subject to the bankrapt laws, who was in prison 
at the time. 

For the defendant. Then there is a new equity, as no man can pay 
money to a trader, if he is in prison, nor can he sue to recover it. 
How does this court gain jurisdiction to stop a debtor in prison from 
proceeding at law? Tliere is no doubt, in such a case, a man may be 
compellecfto pay, whatever is decided as to voluntary payments to a 
trader in prison. The consequence of the interference of this court is, 
that the trader must starve for two months, and inevitably become a 
bankrupt, as a court of equity will interpose to prevent him from suing 
his debtor, when tire only consequence that can follow is, that if he 
succeeds in the action, the defendent will have to pay, not only the 
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money, but the costs also. Will the court interpose in such a case 
upon that account? That is the only consequence that can follow, if 
this action is permitted to proceed. Suppose, when arrested, the plain- 
tiffs had restored these goods ; no doubt they would have been protected. 

The Lord Chancellor. You argue with great force against the de- 
termination in the King's Bench ; but it has been determined that a 
payment by a person totally ignorant of the act of bankruptcy is bad, 
if after an act of bankruptcy. You desire the action to go on upon 
this ground, that the plaintiffs either have a defence against the attach- 
ments, or, if they fail in that, that they have a defence against the ac- 
tion. That is precisely the case of interpleader. He says he has no 
concern upon the subject, and ought not to be put to try whether the 
property ought to be taken out of his hands by action or by attachment. 

For the defendant. There can be no doubt that, if a debtor in 
prison recovers money by course of law, that cannot be again recovered 
against the person compelled to paj' it. Attachment is a legal process 
to stop the goods. Until that is removed the plaintiffs are safe. If they 
contest the attachment, and that is overturned, there is an end of it ; 
if it proceeds to condemnation, then it is a bar to the action ; but the 
attachment itself is a complete bar, and therefore this is totally differ- 
ent from the case of interpleader. The necessity of the affidavit on fil- 
ing the bill, that there is no collusion, proves that the party is not 
brought into the situation in which he stands by any fault of his own. 
That is a necessary circumstance : but these plaintiffs are brought into 
this situation by breach of contract. Bailment is the most sacred of all 
contracts. As it is a gratuitous contract, the bailee is not brought un- 
der a necessity of keeping with more than ordinary care, but he is 
bound to deliver the moment he is called upon. On the 19th of March 
the plaintiffs were bound to deliver this property, as they could not have 
run any risk. A bailee is not to set himself up as an equitable judge 
between the bailor and all his creditors. The defendant might have 
demanded it expressly as he was afraid of attachments. Supposing 
the rumor upon which thej' refused to deliver was true, that was no 
ground for their refusal. If he was committed to prison, that ought to 
have made them the more ready to comply with his demand. They 
might as well refuse because they heard he was in difficulties. In 
the case cited the auctioneer acted voluntarily, and would go on, after 
notice, for the sake of his commission. Either on the 19th or 20th of 
March the plaintiffs would have been safe in the delivery. If they col- 
luded, they could not have acted in any other way. It is necessary to 
ground a bill of interpleader, that there should be some controverted 
claim : then there are contradictory claims : both cannot be well 
founded: but in this case the property is admitted on all hands to 
be in the defendant. There is only a legal process, affecting that prop- 
erty in a particular manner. The consequence of that is that it puts it \n 
a way of trial ; as the legal process of another may be pleaded, though a 
mere plea cannot. 
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The Lord Chancelloe. A claim is a ground of interpleader. 
The only doubt I entertain is as to the necessity of coming to this 
court. 

I will throw out my opinion now. If I was sitting in a court of law, 
I would have discharged Langston upon common bail upon bringing 
into court the parcel ; and I would have stayed the action of trover, 
and have made Boj-lston get rid of the attachments in the name of 
Langston before I would let the action of trover go on. Then there 
is little doubt that I shall not send it now to make an attempt to do 
that which I think ought to have been done in the court in which the 
action was brought. As to the conduct of Langston, I have always felt 
extremely the inconvenience of making the act of bankruptcy relate to 
the first aiTest. But a bolder thing has been done in this case than 
any step taken by Langston : that is, the arrest of Langston. If in 
this court I interfere, Langston must come into terms to bring no ac- 
tion, as I think there is a right of action in him. 

April 20. 

For the defendant. In Fuller v. Gibson, 1788, a commission had 
issued against Gibson and Johnson, which remained unexecuted. 
Fuller had a large sum of money belonging to them in his hands. 
They brought an action for it ; upon which he filed a bill, stating thp 
facts, and that, if he paid the money to them, he apprehended that 
he might be called on to pay it over again. The Court refused an in- 
junction, and said the money must be paid ; that there was no pre- 
tence to stop the action ; and that the plaintiff could not be damaged 
by payment under a judgment. Here the plaintiffs had a plain way 
pointed out to them to avoid all difficulty. They refused to take that 
way, and chose to stand still, and would apply to Weston. 

The Lord Chancellor. He was the verj' person they ought to 
have applied to. Is there any case in which a bill of interpleader has 
been brought to a hearing ? 

For the defendant. Yes, in Lord Thanet v. Patterson, 3 Barnard. 
247 ; the Court dismissed the bill, saying there was no ground for the 
plaintiff's apprehensions. 

The Lord Chancellor. That was in no respect a bill of inter- 
pleader. There could be no question that the paj'ment of the fine, 
assessed upon a copyhold or customary estate, to a lord in posses- 
sion of the manor, would discharge the tenant. He was the only 
person to whom it could be paid. If there was another lord, with a 
title paramount, he might have recovered the fine against the lord, but 
not against the tenant. The tenant suggests an apprehension of his 
own, that some one else is entitled to the fine. The bill was very 
rightly dismissed. If the two lords had both assessed him, which was 
impossible, that might have brought it to the case.' 

1 In that case the bill was also held, upon the form, not to be an interpleading bill, 
for want of an offer to bring the money into court. 
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I will not trouble the counsel for the plaintiffs to reply. Upon con- 
sideration I think I ought to have had the affidavits read. It struck me, 
on the opening, that probablj' the answer would have afforded a sufficient 
ground to decide upon the case ; and I think it has : but an interplead- 
ing bill is exactly upon the footing of an injunction to stay waste, and 
may be supported by specific evidence of the facts, as well as it is in all 
cases by specific evidence that there is no collusion. I am confirmed 
in the opinion I threw out the other day by what I know took place in 
this very case ; and, from what I heard, I was in hopes that a stop might 
have been put to this motion. I did state that, under the circumstances, 
if the action had been brought in the court in which I sat for several 
years, I should have had no difficulty to have discharged Langston upon 
common bail on his bringing this parcel into court, and would have 
stayed the proceedings in the action until the attachments had been 
disposed of; he suffering his name to be used, or the party coming in, 
as he might have done, in order to have got rid of that, and left noth- 
ing but the action of trover. 

This is precisely the case of an interpleading bill. A party claiming 
no right in the subject is doublj' vexed by having two legal processes 
in the names of different persons going on against him at the same time. 
He comes upon the most obvious equity to insist that those persons 
claiming that to which he makes no claim should settle that contest among 
themselves, and not with him. It ma}' be said in all cases of interpleader, 
as it has been said in this case, ' ' Stand the action. If A. proceeds first, 
and j-ou have a good defence against him, that puts an end to his claim : 
if not, that is a defence against the claim of B." Here, it is said, Langston 
may either defend himself against the attachments, or not : if he does, 
there is an end to the claim of the creditors who have sued out the 
attachments ; if not, and if the goods are condemned, then there is a 
defence against Boylston. That is precisely the situation in which the 
plaintiffs ought not to be placed. 

As to the circumstances, no stress can be laid upon the allegation 
that there is collusion on the part of the plaintiffs. They did not col- 
lude ; and I must take it for gi-anted that they did not. Where the 
course of the court is that the party must make affidavit that there is 
no collusion, I cannot presume that to be false ; for if it is false, he is 
liable to a prosecution : much less can I determine it to be false upon 
a counter-affidavit. But as to the circumstances, the credit of the plain- 
tiffs is unimpeached ; and, not having heard a word of the representa- 
tion they make falsified upon the answer put in, I am clear that the 
whole proceeding against them was carried on with eagerness and in- 
temperance. Boylston, feeling, perhaps justly, that he was ill-used by 
those who proceeded against him as a partner with Lane and Co., was 
inclined to retaliate upon the plaintiffs, who had done nothing harsh 
against him. It may be injustice in those who arrested Boylston to 
make him a partner in that house. Lying in prison, he applies to the 
plaintiffs. It would have been a great exertion of friendship, and very 
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unusual in a banker, if thej-, keeping the deposit, Iiad given bail to the 
amount. It was no injustice to refuse to do so. 

The alarm that arose on that deteiinination in the Court of King's 
Bench was not ill-founded. The counsel have argued against that 
case ; and it is said many inconveniences have arisen from it. I do 
not presume to say wliether it is law or not. I at present think, 
whatever hardship arises from it, that determination was inevitable ; 
and that the inconvenience arises out of the bankrupt laws, and may 
possiblj' require the application of some fit remedy. But as it is 
known that a person lying two months in prison is subject to the 
bankrupt laws, and therefore that a payment made in the mean time is 
bad, it is unjust to expect the bankers to trust him, and take the risk 
upon themselves without consideration ; to decide what ? that there is 
no foundation for his arrest. It is imputed to the plaintiffs that they 
consulted the attornej^ for these creditors who held the defendant in 
prison. It was prudence in them to applj' to that attorney to know 
that they were safe in doing what they could to assist Boj-lston. The 
attorney did not give them any information to set their minds at ease, 
but insisted that his clients were in the right, and immediatelj' took 
out a process, which did not leave it in the power of the plaintiffs to 
act as they might have been inclined to do. Then the}' proceed to 
what I think a most outrageous and unjustifiable step against the 
plaintiffs, by arresting them in an action of trover, and holding them 
to bail in the sum of 45,000Z. ; when the}' knew nothing more was de- 
sired than to deliver this property, if they could with safety. That the 
defendant converted the property to his own use is the ground of that 
action ; to sustain which they make use of the legal fiction that retain- 
ing the property is a conversion. That was a very bold and hazardous 
measure. If the an'est of Boylston by those creditors was groundless, 
he has his remedy. If he really is a partner, and engaged in the house 
of Lane and Frazer, though I may lament it as a private misfortune, I 
cannot say, there is any injustice towards him. It occurred to me the 
other day that I might relieve the plaintiffs upon condition ; but I now 
think I have no right to impose any. 

It was then stated that on Thursday, April 18, a rule had been 
gi-anted in the Court of King's Bench, in which the action was brought, 
to show cause why the proceedings should not be stayed, and the de- 
fendants be discharged on common bail. 

The plaintiffs in equity then consented that Boylston should be at 
liberty to defend the attachments in their names ; and it was insisted 
they had always been ready to permit that. 

The Lord Chancellor. Then there is an end of the action of trover 
of course. I take it that would be exactly the order that would be 
made in the Court of King's Bench. 
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DUNGEY V. ANGOVE AND OTHERS, 
Before Lord Thuklow, C, December 12, 1789. 

[Reported in 3 Brown's Chancery Cases, 36.] 

This was a bill of interpleader filed bj- a tenant against persons who 
claimed the premises under different rights, offering, as usual, to 
bring the money into court to abide the event ; and an injunction had 
been obtained till the coming in of the answer. 

Mr. Simeon had moved that the bill should be dismissed, the monej- 
not having been paid into court, agreeable to the offer contained in 
the bill. 

Mr. HolHst objected that the motion was premature, no notice 
having been given to paj' in the money ; that the first motion ought to 
be for payment of the money, and, upon non-payment, they might 
move to dismiss. 

The Lord Chancellor thought that the motion for dismission was 
well founded, on the non-pajonent of the money ; and that the injunc- 
tion, for want of an answer, ought not to have been granted without the 
plaintiff's bringing the monej" into court. It stood over, and notice 
was given of motion to dismiss the injunction on the merits. 

Mr. Hollist, in support of the injunction, and against the order of 
dismission, cited two cases : — 

Brimer v. Buchannon, 28th November, 1780, where, in a bill of in- 
terpleader, the defendant being in America, and an injunction being 
obtained for want of an answer, the same was continued on bringing 
the monej' into court. 

In Surry v. Waltham, 28th Februarj', 1785, the injunction was con- 
tinued to the hearing, on the plaintiff's paying the rent due into court, 
and paj'ing future rents within six weeks after thej' accrued. 

The Lord Chancellor said his opinion was that the money ought 
to be paid in, in the first instance ; because the gist of the suit is that 
the plaintiff is a stakeholder, that he has the money, and wants to get 
rid of it. In the first case cited, of the man in America, nothing can 
be harder than that the plaintiff should prevent his proceeding without 
brniging the money into court, which he admits to be due from him- 
It is laid down distinctly, both in the Practical Register, p. 39. and in 
Equity Abr. tit. Interpleader, that no step can be taken until the money 
is paid into court. 

It stood over again till this day, when The Lord Chancellor said 
that, in a pure interpleading bill, the plaintiff never can proceed com- 
pulsorily by injunction till he has brought the money into coui-t. 

But the defendant waiving this motion to dismiss the bill, the injunc- 
tion was continued (by consent) , on the plaintiff bringing into court 
the year's rent due at Christmas, 1788, and the three quarters due at 
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Michaelmas last (it being admitted that the reseiTation of rent was 
quarterlj-) , and also all the costs at law, both of the replevin and action 
of covenant, and undertaking to paj' the future rents within six weeks 
after each rent-day. 



SAME CASE. 

Before Lord Loughborough, C, Jakuaet 24, 27, and 28, 1794. 

[Reported in 2 Vesey Junior, 304.] 

In 1778, Dungey, being in possession of premises belonging to 
Angove, took a lease from him for twenty-one years. Under that 
lease he paid rent eight or nine years, till notice of ejectment was 
served upon him under a title of Hernal, adverse to that of his land- 
loi'd. This ejectment was non-prossed ; but the tenant, on account of 
it, refused to pay anj' more rent, and filed a bill of interpleader. The 
answer of Hernal was taken without oath. The case he set up by his 
answer was, that though the legal estate was in Angove, yet it ap- 
peared, by a decree in another cause, that after certain incumbrances 
discharged, he would stand as trustee for Gai-veth, and that Hernal 
had a post obit of Garveth, accompanied with a demise of the land. It 
appeared, in the course of the cause, that Hernal had sold his claim to 
Stephenton, who was not a party, but acted as solicitor for the plain- 
tiff. The rent had been paid into court by the tenant. The affidavit, 
on filing the bill, was not in the usual foim, but to this effect: " that 
the bill annexed is not with the consent, knowledge, or combination 
of either of the defendants therein mentioned, but merely of this de- 
ponent's own free will." Upon the opening, the Lord Chancellor 
expressed his surprise at this bill, which he said ought to be dismissed 
with costs upon the face of it, being an interpleading bill, brought by 
a tenant under a lease against his landlord, because a stranger set up 
a title adverse to the landlord. 

For the plaintiff. The tenant would be liable to an action of ti-es- 
pass for his enjoj'ment. 

The Lord Chancellor. Then he will bring an action against his 
landlord upon the covenant in his lease. I can conceive a tenant 
entitled to bring such a bill, where two persons dispute which is the 
representative of the lessor ; but in this case how monstrous a thing 
would it be if it was in the power of the tenant to make the laud- 
lord, at law the defendant in the ejectment, disclose his title by an in- 
terpleading bill. I shall desire, when all the circumstances are stated 
to be furnished with a ground to believe I am not acting criminally 
in hearing a bill of interpleader filed by a tenant, admitting he holds 
under a lease, and calling the lessor into this court to question that 
title which he has acknowledged by accepting the lease, merely on a 
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suggestion of a stranger making title. The onlj' case in which a ten- 
ant can come into this court upon such interpleading bill is where 
the lessor has done some act himself to embarrass the tenant, which 
is the case of a mortgage. 

The Solicitor General ^ and Mr. Shooter, for the plaintiff. In Field 
V. Todd^ the plaintiff, who was a packer, did not, upon the bank- 
ruptcj- of Dewhurst, return the goods to Hill, who had delivered them 
up to be packed for Dewhurst, which he ought to have done upon 
the principle now stated. It was held that he need not look to the 
title, but, being an innocent holder, ought not to be doubly vexed, and 
that the question ought to be agitated between the parties themselves. 
The Court has done the same in the case of tenants of estates, even 
where the tenant occupies by demise of one person, and a claim is 
made by another. Wood v. Kaye, before Lord Thurlow, is not to be 
distinguished from this. There a house was devised to trustees for 
the separate use of Mrs. Kaye, with a provision for the rent to be paid 
to the person to whom she should give a letter of attome3\ The 
trustees not acting, Mr. and Mrs. Kaye entered. In 1783 they ex- 
ecuted a lease to Wood for seven j-ears, if she should so long live. 
In 1787 the trustees, at the instigation of her son, insisted that, as the 
estate was devised to them, they had a right to receive the rent and 
apply it to answer repairs on other parts of the estate, and they 
gave notice to the tenant not to pay. In consequence of his refusal, 
the lessor proceeded upon the lease, and the tenant filed a bill. It was 
insisted, as it is now, that a person who had taken a lease from another, 
could not file such a bill. The Chancellor said it would be the 
most detrimental thing to the public and to tenants, because nothing 
can be more material than that tenants shall be safe in the occupation 
of the estate ; that if the landlord has a complete title, he may indemnify 
them ; but that if he does not take care of the defence, the consequence 
is that the tenant has a right to come into equity. In Surry v. Lord 
Waltham, Feb. 28, 1785, under the will of Mr. Olmius, Lord Waltham 
conceived himself to be absolutely entitled to an estate in Essex. He 
had let two farms to Surry. A person claimed under the will, insist- 
ing that his wife was the legitimate daughter of the devisor, and 
threatened an ejectment. Lord Waltham calling for his rent, the 
tenant filed a bill of interpleader. The injunction was continued to the 
hearing, the rent being paid into court. Both these cases were cited 
when this cause came before Lord Thurlow upon the question whether 
the injunction should be continued ; and Lord Thurlow affirmed what 
he had done, and directed the injunction to be continued, on paying 
the money into court. The circumstance that the plaintiff had taken 
by demise from the defendant occurred in both those cases. Aldrich 
V. Thompson was before both Sir Thomas Sewell and Lord Thurlow. 
It is reported, upon the original hearing, 2 Bro. C. C. 149. Persons 
having rent-charges distrained upon the tenants. They filed a bill of 
1 Sir John Mitf ord. — Ed. a cited, ante, p. 130. — Ed. 
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interpleader It was insisted that they had no right to do so, whatever 
nght they had to an indemnity. Sir Thomas Sewell thought thev 
could not file the bill, but Lord Thurlow ordered the rent to be brouoht 
into court. In Brimer v. Buchanan, Nov. 28, 1778, the plaintiff itad 
received several sums of money from government, for corn sliipped for 
the public service. He filed a bill against several persons who set up 
claims. One claimed in respect of the freight of the corn, which would 
have been answerable for the freight. It was insisted he had no right to 
file the bill, for that he was bound to account with those under whose au- 
thority he acted. Lord Thurlow thought otherwise ; that the money 
having come actually to his hands from government, though under an 
authority that ought not to be acted upon, he was liable, and therefore 
might file the bill. 

The Lord Chancellor. In all these cases the party has a right to 
the specific money ; but the case of a tenant who disavows his land- 
lord is different. He never can be called upon to pay the rent to the 
other person. While the tenant is bound, by contract, to pay to 
Angove, Hernal may eject him, and may bring an action for use and 
occupation, but he never can for the rent. It is a different demand. 
The parties interpleading must each, in supposition, have a right to the 
same demand. Here that cannot be set up, for an action for the rent 
he never can have. 
For the plaintiff. It will be in effect the same action. 
The Lord Chancellor. Where there is a demise, an action for use 
and occupation cannot be brought by the lessor, but it must be upon 
the deed for the rent. If another person claims, he may bring an 
action for use and occupation. The case of Wood v. Kaj-e is very 
right, and directly opposite to this. The title of the trustees was de- 
rivative from that of the cestui que trust, and was consistent with it. 
The tenant did not come to disavow the title of the landlord. It was 
a question between trustees and the cestui que trust, with which the 
tenant had nothing to do. The rights of the trustees and cestui que 
trust stand on the same foundation. So Aldrich v. Thompson was a 
clear case of interpleader, for the annuitants were claiming their rights 
by contract with a person they had permitted to continue in possession 
of the estate. 

The Attorney General''- and Mr. Hollist, for the defendant Hernal. 
The parties have acquiesced in treating this as a case of interpleader. 
The plaintiff is only to bring the parties to a hearing. If a jjer- 
son is seised of an equity of redemption, has made a lease, and give 
notice not to paj- rent to the mortgagee, but to himself, the tenant 
may file a bill of interpleader, if the landlord refuses to indemnify him. 
If the mortgage is subsequent to the lease, the tenant is involved in the 
dispute by the act of the mortgagor. A question may arise, whether 
the mortgage is paid or not. In another cause it appears that this is 
a case of that sort. The defendant Angove having submitted to this 

1 Sir John Scott. — Ed. 
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case from time to time, and suffered an injunction to go and be sus- 
tained, his conduct lias operated in fact to remove the necessity of 
applying for a receiver in that other cause. This cause never would 
have had the effect it has, if the other defendant had either demurred 
or moved to dissolve the injunction. But as the money is in court, the 
Court will retain it till the report in the other cause. After what has 
been said I shall only cite 2 Com. Dig. Chancery, (3 T.) and Gilb. 
For. Kom. 48, where, after stating what bills of interi^leader are, he 
says, "there are other bills of interpleader likewise; as when two 
persons claim the rent of tenants ; there the tenants may prefer an 
interpleading bill against both of them." &c. 

Mr. Mansfield, Mr. IJoijd, and Mr. Simeon, for the defendant Angove. 
There never was an instance of such a bill. There was a case 
before Lord Kenyon, when Master of the Kolls, which supports the 
opinion the Court has already thrown out. A, as attorney for B, was 
employed to recover a debt. A accepted a bill for B, which, though 
not intended to be negotiable, was transferred. B, being an uncertifi- 
cated bankrupt, his assignees claimed the money in the hands of A. 
A person also claimed as bond fide holder of the bill without notice. 
A filed a bill of interpleader. Lord Kenyon dismissed the bill, being 
of opinion that none but a mere stakeholder could file such a bill; 
and that when a man had expressly contracted with either of the par- 
ties, as, in that case, by the acceptance, he could not. In Metcalf i-. 
Hervey, 1 Ves. 248, Lord Hardwicke expressly lays it down that such 
bill cannot be as to the possession, but must be as to the payment of 
some demand in money. That is a direct authority that there cannot 
be a bill of interpleader to stop an ejectment. If any collusion aj^pears 
in any part of the proceeding, the Court will make no decree. It is 
plain they are colluding, from the circumstance of taking the answer 
of Hernal without oath, and from the unusual form of the affida\'it. 
Stephenton, the party really interested, is not before the Court ; there- 
fore there is a defect of parties ; and in that case the Court may dis- 
miss the bill. The plaintiff could not have been hurt by Hernal, if he 
had paid rent to Angove. Hernal could not have distrained, or main- 
tained an action for use and occupation. Upon the motion to dissolve 
the injunction, nothing was said about the right to support this bill 
upon the merits. It was thought premature. The motion was to dis- 
solve the injunction because the plaintiff had not brought the money 
into court. The Chancellor was so struck with that circumstance and 
the circumstances of collusion, of which he was then informed, that he 
said he thought no man could have an injunction upon a bill of inter- 
pleader without bringing the money into court in the first instance : 
and he thought the bill might be dismissed for want of it, and directed 
a motion to be made for that purpose. When the other motion was 
made, it was insisted that, according to the practice, the monej' might 
be brought in at any time ; and that did finally appear to be the prac- 
tice. But it was understood that the injunction could not be continued 
without bringing the money into court. 
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Beply. The rule cannot be according to the case before Lord Kenjon. 
I believe the question there was simply, whether the person who 
brought the bill had not. by his acceptance, made himself liable in a 
way that made the demand of the innocent holder clear, who must be 
paid at all events ; and any consequence attending the plaintiff he 
must suffer. But. if the question had been agitated between the bank- 
rupt and his assignees, which is precisely this case, the bill would have 
lain. The attempt to confine interpleader to cases of mere bailment 
is absurd ; for in that case it may be compelled at law. But the cases 
here are where it cannot be compelled at law, for want of privity 
between the persons claiming. If a person comes to property by the 
bailment of two, or if he finds property claimed hy two, he need not 
come into equity. If the bill does not state a sufficient ground of inter- 
pleader, that ought to be taken advantage of b^- demurrer, not at 
the hearing. The foim of the affidavit cannot be taken advantage of 
at the hearing. By submitting to answer they waive that objection. 
This often happens in the case of a lost deed ; advantage cannot, at 
the hearing, be taken of the want of the affidavit. Here Angove has 
submitted to discuss with Hernal the nature of his claim. 

The Lokd Chancellor. When this cause was first opened, it struck 
me as a singular and perfectl}" new attempt. I had imagined that noth- 
ing was better known or more firmly established, though the par- 
ticular authoritj' for the position did not occur to me, than that there 
was no possibility of filing a bill of interpleader against an ejectment : 
the particular case has been mentioned, in which Lord Hardwicke held 
that opinion. That was a bill of interpleader brought with the same 
sinister purpose as this, to draw out a discover}' of some facts relative 
to the title of the Hanmer estate ; and Lord Hardwicke lays it down 
expressly, though, upon the complicated sta.te of that case, he gi-anted 
the injunction, that upon the case of ejectment, where possession is the 
question, there can be no bill of interpleader. The reason is manifest ; 
for, upon the definition of it. a bill of interpleader is, where two per- 
sons claim of a third the same debt or the same duty. With regard to 
the relation of landlord and tenant, the right must be the object of an 
ejectment. The law has taken such anxious care to settle their rights, 
arising out of that relation, that the tenant attacked throws himself 
upon his landlord. He has nothing to do with any claim adverse to 
his landlord. He puts the landlord in his place. If the landlord does 
not defend for him, he recovers, upon his lease, a recompense against 
the landlord. In the case of another person claiming against the 
title of the landlord, it is clear, unless he derives under the title of 
the landlord, he cannot claim the same debt. The rent due upon 
the demise is a different demand from that which some other person 
may have upon the occupation of the premises. Upon the view I now 
have of this case, it would be a small matter, upon the justice due to 
the rights of the country, merely to dismiss the bill ; I must make it a 
subject of particular inquiry. It is as pernicious a practice, and as 
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dangerous to the landed property of the kingdom, as ever came before 
the Court. It does not appear whether the tenant gave notice to his 
landlord. That I shall inquire into. The alarming consequence is, 
that, if the practice is tolerated, a tenant in possession, whose dutj' it 
is to stand by and defend the possession for the landlord, becomes the 
instrument to betray him, and, through the medium of this court, to 
call upon him to do that which it was the prudence and the justice of 
the law to prevent, — to make a disclosure of his title attacked ad- 
versely ; and tliat to be done through the machinations of his own 
tenant. Suppose he had given notice to his landlord, and that Angove 
had become defendant, Hernal could not, in anj- manner in this court, 
have made Angove discover his title at law ; and the title at law is 
all the tenant is concerned with. As to the form of the affidavit, I am 
glad this in-egular affidavit has been annexed to the bill, for it has 
spared the crime of perjury. Stephenton, when this answer without 
oath comes in, appears to be the real party interested to attack Angove, 
and have the rent paid into court for a purpose very improper, which 
I shall state presently. Dungey, instead of applj'ing to the landlord, 
and acting under his attorney, consults with the attorney interested in 
the dispute. Hernal's case is that a gi-eat while ago he had a post 
olit of Garveth, accompanied with a demise of the land, and sold it to 
Stephenton for half the value on Garveth's getting into difficulties. 
The common injunction was obtained. No money was paid in ; and 
Lord Tliurlow was strongly of opinion that the bill ought to be dis- 
missed, considering tlie payment of the stake into court as a condition 
upon which the bill must rest, where it appeared to be a case of double 
vexation. A consent was given by Angove to pass from the dismis- 
sion of the bill, on paying the money into court. I do not blame him. 
Perhaps his prudence suggested that if he was to get rid of the bill, 
and endeavor to recover the rent by distress, it might be A^ery doubt- 
ful. Perhaps it was occasioned by his distress. Then the answer of 
Angove comes in. The bill is singular, for it suggests a case. An 
interpleading bill never does that. Hernal, by his answer, taken as it 
IS without oath, shows this ejectment was a sham ejectment. He states 
the legal estate to be in Angove, only apprehending that, by some 
other proceeding in this court, Angove would, after certain incum- 
brances discharged, stand as a trustee for Garveth. He states, upon 
his own answer, a flat non-suit to any ejectment he could have brought ; 
and therefore shows the ejectment was a sham. 

Now that the case stands before me, the counsel for Hernal have 
nothing to pray but this ; not that I should make any decree, not 
that I can support any title of Hernal, but simply that, tlie money hav- 
ing been paid into court, I shall retain it, not to dispose of it in this 
cause, or to gn-e it in this cause to Hernal, but to abide the event of 
the report of the Master in another cause, the circumstances of which 
1 cannot know. Up to that extent even, it shows the purpose of the 
interpleading bill to have been to obtain the rents to be paid over into 
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court in tliis cause, instead of applj-ing in that cause for a receiver, the 
only proper way to take them out of the pocket of Angove into this 
court. The tenant is not doubly vexed. His own knowledge, or anj- 
advice he might have received, could not have suggested any danger 
from the ejectment. A bill of interpleader will lie where the tenant 
may be liable to paj- the rent to one of two different persons. In the 
circumstances of that case, both the persons claiming the same rent 
must claim in privitj' of tenure and privitj' of contract ; as in the case 
of mortgagor and mortgagee ; trustee and cestui que trust ; or where 
the estate is settled to the separate use of a married woman, of which 
the tenant has notice, and the husband has been in receipt of the rent, 
and differences arise between them, and she claims the rent. There 
may be a variety of cases in which the tenant, not disputing the title 
of the landlord, but affirming that title, the tenure, and the contract, bj'' 
which the rent is pajable, but where it is uncertain to whom it is to 
be paid, maj' file a bill of interpleader. In a ease before me the other 
day, where there was a mortgage, the tenant was not bound to settle 
the account between the mortgagor and mortgagee. If the mortgagor 
will not indemnify the tenant, he has a right to come here for an 
indemnity. But there is no one possible purpose for which I can 
make a decree with regard to this case. The counsel only press, not 
for a decree, but for a suspensive order to retain the money to answer 
some purpose to be obtained in that other cause. 

The instigator of this bill is doubly vexing. If there is any pur- 
chaser under Hernal, that is all in that other cause. Whatever that 
is, by giving the utmost extent to Hernal's right there, it is to be pros- 
ecuted in that cause ; and this court, by doing what is desired, would 
be suffering one cause to hang up, and the business of it to be done 
per indirectum in another cause. That would be such an aggravation 
of all the harassing with wliich suits here are too often attended, that 
the dismission of this bill only will not do, but to do that which 
appertains to justice, and that which appertains to example, and to 
vindicate the honor and justice of the court, I must do more. I will 
direct the Master to inquire into the circumstances of this case ; and, 
having the circumstances before me, it will be fit for me, and I trust 
I shall have the aid of the bar in it, to consider what is fit to be done. 
In the meantime I will direct the money to be paid to Angove. I will 
not yet dismiss the bill ; but will direct an inquiry at whose instiga- 
tion'it was filed ; and that the Master shall state when and by whom 
the notice of ejectment was served on the plaintiff; what proceedings 
were had upon that ejectment; and whether notice of the ejectment 
was o-iven to Angove ; and that the Master shall examine, upon mter- 
rogatories, Dungey the plaintiff, Hernal the defendant, and Stephenton ; 
and shall report the several examinations, and all facts and circum- 
stances appearing to him material towards the object of the inquiry 
directed ; and let all farther directions and the consideration of costs 
be reserved. 
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On the 5th of August, the report confirming the fraud, the bill was 
dismissed ; the plaintiff and his solicitor were ordered to pay all the 
expenses of the defendant Angove as between attorney and client ; 
and the solicitor was ordered to show cause why he should not be 
struck off the roll. 



ALDEIDGE v. MESNER. 
Befoee Lord Eldon, C, Jult 21 and 31, 1801. 

[Reported in 6 Vegey, 418.] 

The plaintiff filed a bill of inteipleader against Mesner and Whit- 
church, the former of whom bought a horse from the latter by auction 
for seventy-nine guineas. The plaintiff was the auctioneer. The horse 
was wan-anted sound. He was returned as unsound the da}' after, 
by the terms of the sale, the purchaser was to be at liberty to return 
him, but before the plaintiff had paid over the money. The defendant 
Whitchurch demurred to the bill, and, both parties bringing actions 
for the money against the plaintiff, he moved for an injunction. The 
late Lord Chancellor,' being of opinion that the action brought by 
Mesner against Aldridge would try the merits, made an order, upon 
that motion, that the action of Mesner should proceed ; that Whit- 
church should be restrained from proceeding in his action, and should 
undertake the defence of the other action for Aldridge. That action 
ended in a nonsuit. The demurrer was not argued. 

Mr. Grimwood, for the plaintiff, moved that his costs may be paid 
out of the fiind which he had paid into court, without going on with 
the cause, observing that he was a mere stakeholder, and citing Al- 
drich V. Thompson. 

Mr. Stanley and Mr. W. Agar, for the defendants, insisted that this 
was not an interpleading bill, and the plaintiff was not a mere stake- 
holder ; that he ought to have paid over the money immediately, when 
the horse was not returned at the time specified ; that he was not en- 
titled to any costs, and the bill ought to be dismissed. 

The Lord Chancellor. Under the circumstances that have taken 
place, to all substantial purposes the defendant Whitchurch has waived 
his demurrer. Both the defendants have waived all objection, and de- 
cided the cause by submitting to that order. Besides, I am not ready to 
admit that this is not an interpleading bill, for I have tried actions 
more than once in which it appeared clearly that the condition to 
return a horse by a certain day was inserted on purpose, because 
the defect would not appear till a day or two after that day. The 
justice of the case is that the plaintiff should have his costs ; and he 
has a lien for them upon the fund. 

1 Lord Loughborough. — Ed. 
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July 31. 

An order was made, on motion, that Mesner should pay all the costs 

The Lokd Ch..kcel.ob said he considered the bill as'^^/the natu Te of 

an interpleadmg bdl at least, and upon an interpleader, if ther was 

no fund in court, costs would be given against the party who o^ca- 



COWTAN V. WILLIAMS. 
Befoee Loed Eldon, C, Aucust 8 and 20, 1803. 

[Reported in 9 Vesei/, 107.] 

A BILL of interpleader was filed by a lessee of tithes against the 
lessor, the vicar, and the assignees under an insolvent act, of which he 
took the benefit subsequent to the lease, both claiming the rent. An 
action was dkected to be brought by the assignees, and to be defended 
by the vicar, which was tried in the Court of Common Pleas, where it 
was determined, upon argument, that the profits of the vicarage did -not 
belong to the creditors. 

The Attorney General,^ for the defendant, the vicar, upon the ques- 
tion as to costs, took the objection that a tenant cannot file a bill of 
interpleader against his landloi-d, according to Dungey v. Angove. 

Mr. Romilly, for the plaintiff", distinguished this as a case of excep- 
tion ; the question arising upon the act of the landlord subsequent to 
the lease. 

The Lord Chancellor concuiTed in that distinction, and mentioned 
Lord Thomond's case ; in which a bill of inteiiileader was filed by 
tenants against their landlord and persons claiming annuities, subse- 
quent to the lease ; and the bill was supported by Sir Thomas Sewell, 
the tenant being, by the act of the lessor, entangled in a question which 
he could never settle. 

The decree directed that the costs of the plaintifl', both at law and 
in equity, and the costs of the defendant, the vicar, in equity, should be 
taxed ; the plaintiff to be at liberty to retain his costs out of the rent 
in his hands, and to pay the remainder to the vicar ; the defendants, 
the assignees, to pay to the other defendant, the vicar, what should be 
so retained by the plaintiff, and the costs of that defendant to be 
taxed. 

Aug. 20. 

Mr. Ainge, for the assignees, with reference to the order as to the 
costs, observed that this was not the common case ; these defendants 

1 Spencer PercevaL — Ed. 
10 
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being trustees for creditors, trying a new question wliich it was their 
dutj- to bring before tlie court, as to tlie otiier defendant at least. 

The Lord Chancellor, upon that representation, allowed the assign- 
ees tlieir costs, as against the other defendant. 



CLARKE V. BYNE. 

Before Lord Erskine, C, February 23 and Maech 2, 1807. 

[RepoHed in 13 Vesey, 383.] 

The bill stated that Henry Byne the elder, by indenture dated the 
20th of December, 1790, demised a field for twenty-one years to the 
plaintiffs, at the annual rent of 8/., who paid the rent to him until Mich- 
aelmas, 1796, when he ceased to receive or claim the rent ; and it was 
claimed and demanded of the plaintiffs in his own right by Henry 
Byne the j^ounger, under some deed or agreement between him and 
Byne the elder, since the plaintiffs' lease, by which deed or agreement, 
as plaintiffs understand, Byne the elder gave up the rents and profits 
of the said premises, with others, and Byne the younger was put into 
the receipt of such rents and profits ; and thereupon the plaintiffs, hav- 
ing received no notice to the contrary, or anj' counter-claim of their 
rent from Byne the elder, attorned to Byne the j'ounger, and paid him 
the rent from 1796 to the end of 1802 without interruption. 

The bill further stated that in 1802 or the beginning of 1803 the 
plaintiffs were served with a notice in writing, signed by Edmund 
Lodge, as trustee for Byne the elder, stating that, bj' indentures of 
lease and release, dated the 16th and 17th of September, 1796, exe- 
cuted by Byne the elder and Byne the younger, their estates were 
vested in trustees, for the purpose of raising certain charges, agreed to 
be borne equally between them ; and that Byne the younger had re- 
fused to pay his moiety ; and therefore warning the plaintiffs not to 
pay him the rent ; and the plaintiffs finding, upon inquiry of a solicitor, 
that there had been such convej'ance, withheld their rent. An arrear 
of three years and a half being due, both the Bynes threatening to dis- 
train, and Byne the younger having brought an action, the bill was 
filed against the Bynes, praying that they may interplead, offering to 
bring the rent into Court, and praying an injunction. 

The defendant, Byne the j'ounger, put in a demurrer, both to the 
discovery and relief : for cause, 1st, that, according to the bill, 
neither Byne the elder nor Byne the younger have any title to the 
rent, and therefore they are not the persons to interplead in respect 
thereof ; 2dly, that, according to the bill, the legal estate is vested in, 
and the rent ought to be received by, trustees, who are not parties. 

Mr. Bell, in support of the demurrer. As, in a court of law. 
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a tenant is not permitted to dispute his landlord's title, so neither is it 
allowed in equity, even by a bill of interpleader, and for the best 
reason ; many titles perfectly fair and bona Jide being founded in pos- 
session only, no one looking beyond sixty years. The general doctrine 
is stated by Lord Redesdale,i and is very strongly laid down, with 
reference to this particular point, in Dungey v. Angove. The case of 
Cowtan V. Williams is a case of exception ; the question being raised 
by the act of the lessor, which the tenant cannot possibly dispose of; 
as, where the lessor grants annuities to different persons, all claiming 
upon the tenant, those are incumbrances, created by the act of the 
lessor, with which the tenant has nothing to do. This case is not 
within the exception, being merely the case of a tenant calling upon 
his landlord, to whom he has attorned and paid rent, to contest the 
point whether he has such an estate as entitles him to the rent ; sug- 
gesting that he has no title, upon the information of another person. 

77(6 Solicitor General,^ and Mr. Oiffin Wilson, for the plaintiff, in- 
sisted that this case is precisely within the principle of Cowtan v. 
Williams ; a landlord, b}' an act subsequent to the demise, giving 
title to another person ; the tenant by that act placed in this situa- 
tion, that both parties may distrain upon him ; having no defence at 
law against the one from whom he accepted the lease, nor against the 
other to whom he has attorned and paid rent. The difficulty as to 
the trustees arises also from the act of the landlord. When the answer 
comes in it will appear whether the trustees have anj- interest. 

The Lord Chancellor. The doctrine of Dungey v. Angove is 
sound. Certainly a tenant cannot make his landlord intei-plead with 
a stranger, setting up a demand. But what is this case? From 1796 
to 1802 the rent was never demanded by Byne the elder, the original 
lessor ; and, under a deed, B3-ne the j'^ounger was let into possession 
and received the rents. This is precisely the case of Cowtan v. Wil- 
liams, upon the very same principle. This tenant does not come to dis- 
affirm the act of his landlord. The attornment was not by fraud, but 
under a title, derived from Byne the elder to Byne the younger, sub- 
sequent to the date of the plaintiff's lease. The title of the trustees 
is also a title proceeding from Byne the elder, creating additional 
embaiTassment. It may be necessary to amend the bill, either by 
making the ti-ustees parties, or strikmg them out altogether ; but as 
between Byne the elder and Byne the younger, this is a complete 

case of interpleader. 

The demurrer must therefore be overnded. 

1 Mitf . 47. ^ Sir Samuel Romilly. — Ed. 
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ANGELL V. HADDEN. 
Before Lord Eldon, C, July 29 and August 1, 1808. 
[Reported in 15 Vesei/, 244.] 

By indentures, dated June 20, 1788, Charles Cole, in consideration 
of 665/., purchased from Nehemiah John Reed and Ann, his wife, an 
annuity of 951. for the term of ninety-nine years, if Ann Reed should 
so long live ; secured by bond, and an assignment of a rent-charge of 
600/. per annum secured to Ann Reed by her marriage settlement, dated 
Sept. 13, 1786 ; by which the said rent-charge, to which she was enti- 
tled for her life under the settlement made upon her marriage with her 
first husband, Benedict Angell, and under his will, subject to a trust 
term of five hundred years, was assigned to trustees, upon trust, as to 
one moiety, subject to the appointment of Ann Reed, for her separate 
use ; and as to the other moiety to pay to Nehemiah John Reed, during 
the joint lives of him and his wife ; and, in the event of her surviving 
him, upon the trusts declared concerning the first moiety. 

Several other annuities were afterwards granted by Reed and his 
wife to different persons, secured also upon the rent-charge of 600/. 
per annum. After the death of Mr. Reed his widow married Benja- 
min Hadden, and gave notices to the plaintiff, tenant for life of the 
estates, charged with the rent-charge of 600/. per annum, not to pay 
the several annuities that had been granted bj' her. The bill therefore 
was filed, stating that the several annuitants insist that the plaintiff 
Angell is bound to pay the annuities ; that Ann Hadden in her own 
name and that of M'Farlane, the surviving trustee of the rent-charge, 
had distrained upon the other plaintiff, Smith, one of the tenants of the 
premises ; charging that the plaintiflE" Angell is ready and desirous to 
pay the arrears and annuities, but is unable to do so with safety by 
reason of the inconsistent claims aforesaid ; and pying,ra therefore, 
that the defendants may interplead, and an injunction against proceed- 
ing in the distress. 

A motion was made, upon the answers couiSui in, to dissolve the 
injunction which had been obtained. 

Mr. Leach, Mr. Thomson, Serjeant Palmer, and Mr. Owen, for the 
plaintiff. 

Sir Samuel Romilly, Mr. Bell, Mr. Wingfield, and Mr. Plowden, for 
the different defendants. 

The Lord Chancellor. The case of the Duke of Bolton v. "Wil- 
liams ^ was not, according to one of the reports at least S upon one 
bill of interpleader, but upon two bills against several persons setting 
up claims against the estate. The first objection that has been made 
in this case is that this is a bill of interpleader against a great num- 

1 3 Bro. C. C. 297, 2 Ves. Jr. 138. 2 2 Ves. Jr. 138. 



CHAP. IV.] AKGKLL V. HADDEN. 149 

ber of persons: but that is no objection. As the terre-tenant has 
a riglit to consider the whole charge as one annuitj^ charged upon his 
estate, the persons entitled to several portions of that charge cannot 
complain if he applies to this court, representing that he is desirous 
to pay this entire charge upon his estate, which they have thought 
proper to split into parts. 

The nest objection is that here is no suit instituted. That is no 
objection if the claims are made. Here is no more than one legal 
right of entry, in the trustees of the term ; which M 'Farlane has not 
got in ; but I doubt extremely, particularly upon the case of the Duke 
of Bolton V. Williams, whether, where a party has a great variety of 
claims made upon him, he is, before he makes an attempt in this court 
to render himself safe, to be called upon to discuss how manj- of these 
claims can be sustained : t\}e principle of the relief going to protect 
him, not onlj' from being compelled to paj', but also from the vexation 
attending the discussion of all the suits that maj' be instituted. It was 
in some degree upon tliis ground that Lord Thurlow, in the Duke of 
Bolton V. Williams, granted a perpetual injunction against the executors 
of the annuitants, which Aid not properl}' belong to a strict bill of 
interpleader ; for, though he could very well decide, upon that, to whom 
the arrears were to be paid, yet, as sums on account of the future pay- 
ments would continually be coming into controversy, unless he had 
restrained them from proceeding, if thej'^ could have maintained any 
action, which was very doubtful, he could not have given that complete 
relief which was necessary to deliver the plaintiff from the vexation to 
which he would have been liable. Lord Rosslyn follows that ; holding 
that the plaintiff had a right to have all the parties to whom she had 
made assignments brought here together, and was not to be put to tr}' 
with each of them the question upon his claim. The trustee refused to 
receive the annuity ; and several claims were made upon the Duke of 
Bolton by persons, several of whom might have sued, using the name 
of the trustee ; and the object of the Duke in coming to this court 
was, as he might be harassed by all those suits, to have deteimined 
for whom Law was a trustee. The reasoning of Lord Rosslyn upon it 
is in print : that of Lord Thurlow I heard : this being one of the cases 
decided by his Lordship out of court upon resigning the Great Seal ; 
and the meaning of both was, that, though the Duke, paying the 
trustee, if he would have received, after notice from persons represent- 
ing themselves as cestuis que trust, that they meant to insist, in equity, 
that they would intercept that pajTnent and receive it themselves, giv- 
ing notice of the equity that entitled them to do so, might perhaps 
have been able to defend himself, yet, if he must discuss that point in 
two suits, the same principle would justify any number of suits ; and 
the gi'ound of the judgment is that,the Duke held the money for the 
ti-ustee, if he chose to assert his legal title on behalf of others ; but, if 
he would not assert that title, there was a principle of jurisprudence in 
this court, entitling the Duke to say he had the money ready to be 
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handed over to any person who had the right to it ; and, all these per- 
sons making claims, to desire the Court to tell him to whom he ought 
to pay it. The ground therefore was, not that he might not have been 
able by great attention and caution to make himself secure ; but that 
he might secure himself by one suit instead of perhaps forty ; as one 
payment ought to discharge him. 

Even if I thought otherwise of that case than I do, I could not, upon 
an interlocutory motion, contradict it. The consequence is that this 
plaintiff is entitled to come here in order to know to whom he is to 
pay this annuity and the respective portions of it. 

The injunction was continued. 



SAME CASE. 
Before Sir William Grant, M. E., July 7 and 25, 1809. 

[Reported in 16 Vesey, 292.] 

This cause standing in the paper for hearing, a difficulty arose as 
to the mode of proceeding upon an interpleading bill ; the question 
between the defendants not being ripe for decision. 

The Master of the Eolls suggested a reference to the Master. 

Sir Samuel Romilly, Mr. Bell, and Mr. Wingfield, for the defendants, 
contended against a reference to the Master, or an issue, except by 
consent ; upon which only the Duke of Bolton v. Williams ^ could be 

justified. 

July 25. 

The Master of the Eolls. The result of the inquiry I have 
made into this subject is, that the Court disposes of the questions 
arising upon bills of interpleader in various modes, according to the 
nature of the question, and the manner in which it is brought before 
the Court. An interpleading bill is considered as putting the defend- 
ants to contest their respective claims, just as a bill by an executor or 
trustee to obtain the direction of the Court upon the adverse claims of 
the different defendants. If, therefore, at the hearing, the question 
between the defendants is ripe for decision, the Court decides it ; and if it 
is not ripe for decision, directs an action, or an issue, or a reference to 
the Master, as ma}' be best suited to the nature of the case. In the 
Duke of Bolton v. Williams the question was ripe for decision, and was 
decided in favor of one defendant against the other ; and that decree 
was affirmed upon the re-hearing. In May, 1787, Lord Kenyon had 
made a similar decree at the Eolls, in the case of Hodges v. Smith. 
The bill in that cause was filed by a tenant for the purpose of ascer- 
taining to which of two different claimants he was to pay his rent; 

1 3 Bro. C. C. 297, 2 Ves. Jr. 138. 
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one of the defendants established his title by evidence ; the other made 
default at the hearing. Lord Kenj'on directed the rent for the future 
to be paid to the one, and granted a perpetual injunction against the 
other. That could not be such a decree as is ordinarilj- made at 
the praj'er of the plaintiff, where the defendant makes default ; for the 
plaintitf in an intei'pleading bill does not pray any decree in fa\'or of 
one defendant against another. It must, therefore, have been either a 
decree pi-aj-ed by one of the defendants, or such as the Court thought it 
right to pronounce between them. 

In this case, the question not being ripe for decision, the precedent 
of Aldrich y. Thompson ^ seems the proper one to follow. Mrs. Had- 
den having abandoned all her objections to the annuities, except as to 
their enrolment, the reference to the Master must be to inquire whether 
proper memorials of the different annuities had been enrolled, and to 
state the respective priorities of such of them as are valid. 



EAST INDIA COMPANY v. EDWARDS. 

Before Sie William Grant, M. R., May 20, 1811. 

[Reported in 18 Vesey, 376.] 

The bill stated that in the latter end of the year 1799 the defendant, 
John Edwards, contracted to supply the plaintiffs with fifty sets of 
leather hose for fire-engines, at certain rates, amounting for the whole 
to the sum of 1,7771. 2s. 6rf., payable by instalments on the 7th and 
29th of September, the 5th of November, and the 21st of December, 
1810 ; that Edwards afterwards, as it is alleged, assigned the contract 
to Robert Dickenson, and that the leather hose were supplied and 
delivered to the plaintiffs by Edwards and Dickenson, or one of them. 

The bill further stated that, before any of the instalments were due, 
and before the plaintiffs had heard of the alleged assignment, they, on 
the request of Edwards, advanced to him 1,000^. on account, and he has 
lately commenced an action at law against the plaintiffs for the sum of 
760/. 19s. 8d. remaining due under the contract ; that the defendant Dick- 
enson pretends that by indentures dated the 7th of December, 1809, 
Edwards assigned the contract and all benefit thereof to him, and he 
performed the contract, and is entitled to receive the said sum of 760/. 
19s. 8d. ; that Dickenson has given the plaintiffs notice of the said alleged 
assignment, and has directed them not to pay Edwards ; but Edwards 
pretends that the assignment is, for some reason which he refuses to 
discover, void, and that he is not bound thereby ; and he threatens to 
proceed in the action ; and Dickenson threatens, in case the plaintiffs 
do not pay him, to institute some suit or suits against them to compel 

1 2 Bro. C C. 149. 
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them to paj- the said money to him ; and the said defendants wholly 
dispute each other's right to the said sum ; and by means thereof 
and the other means aforesaid, the plaintiffs are in danger of being 
doubly harassed respecting the said sum of money, and cannot with 
safety pay either of them. 

The bill prayed that the defendants may set forth to whom the said 
sum of 760?. 19*. 8d. is due, and that they may interplead, and settle 
their said demands between themselves, the plaintiffs offering to pay 
either of them to whom the money shall appear to belong, being indem- 
nified, or to pay it into court ; that the defendant Edwards may be 
restrained from proceeding in the said suit ; and that Dickenson may 
likewise, be restrained from instituting any suit at law against the 
plaintiffs touching the matters aforesaid. 

The defendant Edwards, by his answer, admitted the execution of 
the assignment, which he set forth ; reciting that Edwards, who had 
received the order, being unable to carry it into execution, it was 
agreed that Dickenson should employ him as manufacturer, &c. ; that 
Dickenson should provide the materials and pay the workmen ; and 
should, out of the profits to be received from the Company, in the first 
place, retain the expenses, next 200Z. in satisfaction of his profit ; and 
that Edwards should take the remainder, if any, &c., ; insisting that 
the assignment, being illegal and usurious, is void, and Dickenson is 
not entitled to demand any sum of money on account of the said loan 
either from this defendant or from the plaintiffs ; that, even if the 
assignment was not usurious and void, Dickenson had not performed 
the agreement by advancing or supplying all the money and materials 
required ; that the plaintiffs have not any equity or case to compel this 
defendant to interplead with Dickenson, the said contract not being 
assignable by the regulations of the plaintiffs as a public company ; and 
that, under the circumstances, Dickenson could not recover at law 
against this defendant or the plaintiffs any part of the said sum of 760/. 
19s. 8rf. remaining due on account of the contract. 

Dickenson having become bankrupt, his assignees were brought 
before the court bj' bill of revivor ; and a motion was made that the 
plaintiffs may be at liberty to paj' the mone}' into court ; that the de- 
fendant Edwards may be restrained from proceeding in the action at 
law against the plaintiffs ; and that the defendants, the assignees of 
Dickenson, may be restrained from instituting any suit at law against 
the plaintiffs, &c. 

Mr. Cooke, for the defendant Edwards, objected that this is not a 
case of interpleader, as no person except Edwards could maintain an 
action. 

Mr. Wyatt, in support of the motion, contended that the circum- 
stances of this case fall within the principle of interpleader ; as it is now 
understood that the party shall not be doubly harassed by two suits, 
according to the Duke of Bolton v. Williams,* where the legal estate 

1 3 Bro. C. C. 297, 2 Ves. Jr. 188. 



CHAP. IV.J SLINGSBT V. BOTJLTON. 153 

was in one pei'son ; yet it was held a case of interpleader ; and that 
was followed in Angell v. Hadden. 

The Master of the Rolls granted the injunction on the terms 
of pa3'ing the monej- into court ; observing that Edwards had by his 
act given a color of title to another person ; and, until that was dis- 
posed of, could not insist on payment to himself. 



LOWNDES V. COENFORD. 

Before Lord Eldon, C, November 9, 1811. 

[Reported in 18 Vesey, 299.] 

A commission of bankruptcy issued in 1810 against Thomas and 
George Comford, to whom the plaintiff was indebted to the amount of 
38?. Thej' brought an action against him, alleging that the commis- 
sion was invalid, and they intended to dispute it. Being also threat- 
ened by the assignees, he filed a bill of interpleader, and moved for an 
injunction on bringing the money into court. The bankrupts did not 
appear. 

Mr. Raithhy, in support of the motion, admitted that this was a new 
case of interpleader. 

Sir Samuel Romilly, for the assignees, said the Lord Chancellor 
had given the bankrupts liberty to bring an action, in order to contest 
the validity of the commission ; who, instead of taking that course by 
trying it with their assignees, chose to try it in their absence indirectly 
by bringing an action against a debtor for a small sum, who is not 
willing to enter into such a litigation. 

The Lord Chancellor. Though I do not recollect an instance, 
yet this seems to me a case of interpleader ; otherwise consider the 
situation of the debtor. I never will permit the bankrupts to proceed 
in this action to affect the commission. 

The order was made for the injunction. 



SLINGSBY V. BOULTON. 

Before Lord Eldon, C, February 24, 1813. 

[Reported in 1 Vesey and Beames, 334.] 

In 1812, the plaintiff, being sheriff of Yorkshire, received a writ of 
■fieri facias upon a judgment obtained by the defendant Boulton against 
the other defendant, indorsed for 446Z. The plaintiff levied ; but receiv- 
ing notice and a copy of a settlement of part of the goods, he made no 
return, but afterwards paid in 329?. 2s., being the residue of the levy 
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after deducting the sum paid to the trustees of the settlement, -who 
brought an action of trover against the plaintiff for the goods in settle- 
ment : and the defendant Boulton also claiming, the plaintiff filed a 
bill of interpleader, offering to bring the money into court, if the Court 
should be of opinion that under the circumstances he ought to do so, 
and moved for an injunction. 

Mr. Barber, for the motion, admitted that this was a bill of inter- 
pleader without bringing the money into court, but insisted that under 
the circumstances of the case it was not necessary. 

Mr. Johnson, for the defendant, resisted the motion on the ground 
that the interijosition of this Court to compel defendants to interplead 
could not be obtained when the fund was not deposited. 

The Lord Chancellor. Is there any instance of a bill of inter- 
pleader by the sheriff ? He acts at liis peril in selling the goods, and 
is concluded from stating a case of interpleader, in which the plaintiff 
always admits a title against himself in all the defendants. A person 
cannot file a bill of interpleader, who is obUged to put his case upon 
this, that as to some of the defendants he is a wrongdoer. 

No order was made. 



STEVENSON v. ANDERSON. 

Before Lord Eldon, C, March 21 and April 7, 1814. 

[Reported in 2 Vesei/ and Beames, 407.] 

The bill stated that the defendant Anderson, on the 13th of Sep- 
tember, 1812, ordered goods from James and John Goodall, his cor- 
respondents in Scotland ; and, to indemnify them, remitted four bills 
of exchange, amounting to 166^. 16*. 5d., accepted by different persons 
and indorsed by Anderson. 

Thomas Dick, of Dundee, in Scotland, claiming as a creditor of 
Anderson, having instituted proceedings against him for that debt 
before the Lords of Session in Scotland, served the Goodalls with letters 
of arrestment upon any property of Anderson in their hands, to the 
amount of 150/. sterling, and attached the bills of exchange in their 
hands. Anderson wrote to the Goodalls, desiring to have the bills 
returned to him, and, having also demanded them from the plaintiff, 
to whom they had been sent for the purpose of procuring payment, on 
his refusing to deliver them up, commenced an action of trover. 

The bill prayed, that Anderson, and the Goodalls and Dick, who 
were out of the jurisdiction, should interplead as to the said bills of 
exchange, and an injunction. 

The defendant Anderson having put in a demurrer for want of equity, 
that demurrer came on with a motion to discharge the Vice-ChanceUor's 
order granting an injunction on bringing the bills into court. 
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Mr. ffart and Mr. Oooke, for the plaintiff. It is not necessary, in 
order to sustain a bill of interpleader, that actions should be com- 
menced : it is sufficient that contradictory claims are set up. Langston 
V. Boylston. This, which is also the case of a mere agent, has the 
peculiarity that two of the defendants reside out of the jurisdiction ; 
but that circumstance affords no distinction, as according to Bourke v. 
Lord Macdonald," followed by Scott v. Hough, ^ the process of this 
court may be served in Scotland. It is true Mr. Erskine, in his In- 
stitutes,^ says that bills of exchange are not attachable b}- the laws 
of Scotland; but Mr. Bell* shows that this is not to be received 
absolutely ; that bills may be attached in the hands of a person intrusted, 
as the Goodalls were. Admitting, however, that to be questionable, the 
plaintiff should not be put to the difficulty of agitating that question ; 
especially as a judgment in Anderson's action of trover would be no 
answer to an action brought by the Goodalls against the plaintiff in 
respect of these bills. 

Sir Samuel Romilly and Mr. Trower, in support of the demurrer. 
This bill of interpleader is of the first impression ; by a person hav- 
ing no money in his hands, but holding these bills as an agent to 
procure payment : instead of which he files this bill, hazarding by the 
delaj- the loss of their amount. 

Another noveltj' in this case is that the persons with whom Ander- 
son is called upon to interplead are not within the jurisdiction : which 
was held a fatal objection by your Lordship in a late case, some of 
the defendants residing at Hamburg. This, under the pretence of 
interpleader, is really a bill against Anderson alone ; and the object to 
compel him to involve himself in a litigation in Scotland. 

This, in truth, is the suit of the Goodalls ; and the Court has a right 
to the securit}' of their affidavit that t\\ey do not collude with the 
plaintiff, to whom the3' have handed over these bills. 

The Loed Chancellor observed upon the form of the affidavit, at- 
tending a bill of interpleader, in Harrison's Practice, that it seemed to 
go too far in stating that the bill was filed without the "knowledge" 
of either of the defendants. His Lordship further observed that he 
should be sorrj' to say a bill of interpleader could in no instance be 
maintained where one defendant only was within the jurisdiction ; 
recollecting, though unable at the moment to refer to instances, that 
such bills had been sustained for a reasonable time ; and the plaintiff', 
having used due diligence to procure appearance, obtained relief by 
injunction. The residence of two defendants out of the jurisdiction was 
not therefore a conclusive answer to the bill. 

April 7. 
The Lord Chancellor. I have looked at this record with great 
care, and every case I can find of interpleader ; and, though I doubt 

1 2 Dick. 587. ^ 4 Bro. C. C. 213. 
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whether there is perfect bona fides on the part of the plaintiff, I finrl it 
decided that the Court is, in the first instance, concluded by his affida- 
vit that there is no collusion, and will not admit an afflda^^t to the 
contrary. 

Upon the next consideration, whether the plaintiff has stated a right 
to come here as to these bills, for which it is said he would be answer- 
able to his principals, residing in Scotland, it is very difficult to main- 
tain that he would not be answerable to them in an action, if they 
revoked the purpose for which he was employed ; but there is enough 
to make them parties to a bill of interpleader. Next, if Anderson 
could maintain his action of trover for these bills, and there is great 
semblance that he might, that makes a double claim, which according 
to some authorities is sufficient. There is also an attachment in 
(Scotland, which from Bell's last publication is a circumstance raising 
considerable doubt whether bills under such circumstances ai-e not 
attachable, notwithstanding what is said in Erksine's Institute: but 
supposing that attaching creditor was not a party, still there are 
divers claims, as there are two other parties. The bill is therefore 
capable of being supported. 

It was objected that the Goodalls and the attaching creditor are out 
of the jurisdiction ; and, as there is only one creditor within the juris- 
diction, a bill of interpleader cannot be filed. Upon the authorities 
that proposition cannot be maintained, as a person out of the jurisdic- 
tion may tlireaten and bring an action ; and, though he should never 
come within the jurisdiction, there is a familiar mode of concluding 
hhn. The plaintiff is bound to bring all persons into the field to con- 
tend together. That rests upon him. I have had occasion to consider 
that with reference to persons not residing in Scotland, but foreigners ; 
and the opinion I formed upon it without any difficulty, or the aid of a 
precedent, which I could not find, — though there is precedent enough 
of willing defendants, — is, that the plaintiflT in a bill of interpleader 
against persons within and without the jurisdiction is bound to bring 
them all within the jurisdiction in a reasonable time ; if he does not, 
the consequence is, that the only person within the jurisdiction must 
have that which is represented to be the subject of competition ; and 
the plaintiff must be indemnified against those who are out of the juris- 
diction, when thej^ think proper to come within it, and sue either at 
law or in this court. If the plaintiff can show that he has used aU 
due diligence to bring persons out of the jurisdiction, to contend with 
those who are within it, and they will not come, the Court upon that 
default, and their so abstaining from giving him the opportunity of 
relieving himself, would, if they afterwards came here and brought an 
action, order service on their attornej- to be good service, and enjoin 
that action for ever ; not permitting those who refused the plaintiff 
that justice to commit that injustice against him. 

This motion therefore must be granted, and the demurrer overruled ; 
but the plaintiff must use prompt diligence to get them within the 
jurisdiction : if he does not, I shall dissolve the injunction. 
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HYDE V. WARREN. 
Before Lord Eldon, C, March 2, 1815. 

[Reported in 19 Vesey, 321.] 

The bill stated that in November, 1811, the plaintiff contracted with 
the defendant Dews for the purchase of an estate in Jamaica for 
5,000;., payable by instalments, secured by bills. One of the bills 
would have been due on the 9th of December, 1815 ; before which 
time notice was given to the plaintiff not to pay the amount to the 
defendants Huntley & Co., or any other person not authorized by 
Dews, the bill being his sole property. An action was brought against 
the plaintiff by the defendant Warren upon the bill, which was also 
claimed by the other defendants. The bill prayed that the defendants 
may inteii;)lead, that the plaintiff may bring the money into court, and 
an injunction. 

The defendant Warren, by his answer, stated that Edward Lowton, 
being indebted to him 650/., gave a warrant of attorney to enter up 
judgment for 1,300/., with a defeasance on payment of 650/. by instal- 
ments; all which being due, judgment was entered up in July, 1810; 
and in December, 1812, Lowton deposited the bill which is the subject 
of this suit with Huntley & Co., on Warren's account, as a security for 
payment of the instalments; and admitted that this defendant lias 
obtained final judgment in his action upon the bill, leaving 468/. 3s. 8rf. 
remaining due to him on the warrant of attorney. 

The defendants Huntley & Co. , by their answer, admitted that they 
are agents of Warren, and have no interest. 

The defendant Warren, having, upon his answer coming in, obtained 
an order to dissolve the injunction nisi, moved to make that order 
absolute. 

For the plaintiff it was objected that Dews's answer had not come in ; 
who, it was alleged, though not charged by the bill, was in Ireland ; 
and it was contended that upon an interpleading bill, the money being 
brought into court, one defendant cannot move to dissolve the injunc- 
tion, upon his answer coming in, until all the answers are in, when the 
Court will, on application, make the order to interplead. 

For the defendant Warren it was urged in reply that he had no means 
of compelling the other defendant to put in his answer, and that this 
was not a case of interpleader. 

The Lord Chancellor said that, the money being brought into court, 
the bill could not be demurred to as not being a bill of interpleader ; 
and one defendant cannot, on his answer coming in, dissolve the injunc- 
tion in the usual manner ; but if there is any delay in the jjlaintiff in 
getting in the other answers, the defendant may upon that special 
ground applj' to dissolve, or to have the money paid out to him. 
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MARTINIUS V. HELMUTH. 

Before Lord Eldon, C, Jantjart 25, 26, 1815, February 12, 1817. 
[Reported in 2 Vesey and Beames, 412, 2d ed.] 

The plaintiffs, factors in London, in August, 1814, received from 
Ludwig Arendt, of Wismar, notice of an intended consignment to them, 
for his account, of a cargo of wheat, sixty to sixtj--flve lasts, from 
Muller & Co., of Konigsberg. In September the plaintiffs received a 
letter from the defendant Helmuth, at Konigsberg, announcing that he 
was commissioned by Arendt about completing a cargo of wheat, 
requesting them to effect insurance for said friend ; about sixty to 
sixty-five lasts, value about 1,800/. A subsequent letter from Helmuth 
inclosed a bill of lading of forty-five lasts, stating that the remaining 
twenty would be shipped in the course of the week, and that he had 
drawn upon them for 1,000/. : requesting them to protect the bills for the 
account of Arendt, otherwise to refer them to Messrs. Bernoulli, and 
then deliver them the bill of lading. The plaintiffs effected the insur- 
ance accordingly on account of Arendt, giving notice both to him and 
Helmuth that thej' had done so, and that they declined accepting the 
bills, not having heard from Arendt. Afterwards, by Helmuth's direc- 
tion, in October, they delivered the bill of lading to Bernoulli, as 
having accepted the bills, but retained the policj\ Arendt became 
insolvent, the ship and cargo were totallj- lost at sea, and opposite 
claims to the policy being set up by Helmuth and b3' Schmidt, the 
assignee of the estate of Arendt, the bill was filed, praying that thej- 
ma}- interplead, and an injunction issue, restraining them from suing 
the plaintiffs at law, offering to deliver up the policy to either of the 
defendants who is entitled thereto, on being repaid the 129/. advanced 
by them in effecting it. An injunction having been obtained, the de- 
fendant Helmuth moved to dissolve it, the other defendant, Schmidt, 
who was also resident abroad, not having appeared. 

The Lord Chancellor. I do not recollect a single instance of a 
l)ill of interpleader brought to a hearing. The plaintiff in a bill of inter- 
pleader states that claims are made upon him by two or more persons ; 
and that expression which has been referred to (2 Ves. Jr. 109, Lang- 
ston V. Boylston) , that a bill of interpleader is m the nature of a bill to 
restrain waste, must have been used, perhaps not with strict propriety, 
in this sense, that if the plaintiff was not permitted to bring into court 
the stake claimed from him by different persons, one might recover 
against him at law and another might recover against him either at law 
or in equity ; as I do not take it that the mere circumstance that one 
may maintain an action and the other cannot is an objection to a bill of 
interpleader. I may illustrate this by supposing a bond or policy of 
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assurance assigned ; if it had not got to the hand of the assignee the 
action would be in the name of the assignor ; but if the defendant had 
notice, tliough that would not protect him at law, it would in equity 
require him not to pay the person who recovered against him at law. 
He does not know the natm-e of their different claims, but knows only 
that they are good against him ; requii-ing the protection of a court of 
equity, as having no interest in the subject in his possession, and being 
desirous of giving it to the person entitled to it. 

These cases, where the defendants or any of them are abroad, are 
attended with great inconvenience, the plaintiff being bound to go on 
to make the parties appear and bring them to a hearing, if the case 
cannot be brought forward upon motion so that the court may see the 
nature of it. 

It is impossible to deny that this bill has been admitted in many 
instances where some of the defendants were foreigners and residing 
abroad ; that mere circumstance cannot be alleged bj- one defendant 
against the plaintiff to the extent that he shall not maintain a bill of 
interpleader. That defendant ma}' insist on his using every possible 
effort to bring the other part}' to a hearing. If those efforts should 
prove unsuccessful, whenever that case arises the Court will give the 
fund to that party who the plaintiff admits, as against him, has the right 
to it ; and if the other claimant, having had every opportunity' of com- 
ing in to assert his right, afterwards thinks proper to sue, he would be 
restrained on the ground that he had not come m to litigate that ques- 
tion when he might ; and I have before said that for that reason I would 
grant an injunction. In a verj' late case (Stevenson v. Anderson) I 
required the plaintiff to use every endeavor to bring a claimant residing 
in Scotland here, stating that if, these endeavors having been made, he 
would not come, I would grant an injunction. 

In this case I am not willing to listen to the objection that a de- 
murrer might be put in, or an answer ; as the course is, the instant 
explanation is obtained here to put the cause in a train for procuring a 
more speedy detei-mination than by bringing it to a hearing. The mere 
circumstance that a verdict might have been obtained does not decide 
the question of interpleader ; the ground of rehef being that the plaintiff 
at law may recover, and that there is another person who may recover, 
either at law or in equity, against the plaintiff, seeking relief here ; 
desiring this court, therefore, to bring the claimants here to discuss 
their rights, and then to direct some proceeding that may determine to 
whom the stake in his possession belongs. 

If you are not got to that stage that I can decide upon the absolute 
right, I must take care to have the money due upon this poHcy of insur- 
ance brought into coui-t. This defendant has a right to have the pohcy 
of insurance put in safe custody, or if he pleases, brought into court ; 
and farther, if the plaintiffs will not sue upon the pohcy of insurance, 
to ask here for liberty to use their names, or by any other means to get 
the money into court. 
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January 26. 

The Lokd Chancellor, saying he could not dissolve the injunction, 
made an order directing the policy to be brought into court ; and that 
the defendant Helmuth should be at liberty to bring an action upon it 
in the name of the plaintiffs, indemnifying them and bringing the money 
into court ; the plaintiffs to proceed with all reasonable diligence to get 
in the answer of Schmidt, with Uberty to Hehnuth to apply in case of 
any unreasonable delay. 

The defendant Helmuth having under that order brought an action 
and recovered upon the policy, the plaintiffs moved, as of com'se upon 
an interpleading bill, for their costs. 

February 12, 1817. 

The Lord Chancellor. The principle of interpleader is that the 
defendant who improperly raises the double claim must pay the costs 
of it ; and a claim has frequently been made by one person against 
another out of the jui-isdiction, whose answer it is therefore very diflS- 
cult to procure ; and in this instance the plaintiffs state a claim upon 
them by two persons, each living out of the jurisdiction. This has 
occurred, particularly as to the cases from Scotland : the plaintiff saj's 
a person who is ready to appear claims, and also another who is out 
of the jurisdiction ; and the plaintiff claiming protection against both 
the question is, what is to be done if the person who is out of the juris- 
diction will not make himself amenable. The plaintiff must be put 
under terms to get him here ; otherwise, unless the Court lets the 
money go out, binding him who does not appear by his non-appearance, 
as if he had appeared and failed to support his claim, the consequence 
would be that the plaintiff would suspend for ever the right of the indi- 
vidual who is within the jurisdiction if he has a right to the money. 
The plaintiff on an interpleading bill is therefore always considered as 
undertaking to bring both parties before the court ; and if he can show 
that he has used all reasonable diligence for that pui-pose, the Court 
will conclude him who will not come. The question then is, who in 
that case is to pay the costs ? whether the plaintiff, who has a double 
claim made upon him by one party coming in, and by another out of 
the reach of process refusing to come in, and therefore to be considered 
as having made a wrongful claim, as the other defendant who has 
made, as it must be taken, the right claim, and therefore ought to pay 
no costs. 

That is not the subject of a motion of course, but must be by a spe- 
cial application on affidavit, showing what the plaintiff has done to 
bring that defendant before the court, and certifying his claim, stating 
precisely the steps taken to get in his answer, and the natm-e of the 
claim made by him upon the plaintiff, who cannot throw the costs upon 
the defendant who has answered by merely waiving his claim against 
him who stands out. The Court is bound to take care that the defend- 
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ant who is within the jurisdiction shall not be deprived of his demand 
forever by the refusal of the other to come in, but must be satisfied 
that the plaintiff has taken all due pains to bring him within the juris- 
diction ; and here, in case the plaintiffs did not proceed for that purpose 
with reasonable diligence, liberty was given to Helmuth to apply. 
Where the bill is filed in consequence of an action actually brought, not 
from the fear only of a demand without any attempt actually to enforce 
it by suit, is it not of necessity that the plaintiff, resorting here for his 
own protection against a defendant who has been properly suing him at 
law, must seek that protection at his own expense ? 

The motion stood over upon a proposal by the defendant not to press 
for costs, in consideration of being permitted to retam the money in his 
hands recovered upon the policy. 



BUENETT V. ANDEESON and Others. 
Befoee Loed Eldon, C, June 27, 1816. 
IReported in 1 MerivaLe, 405.] 

The plaintiff was a wharfinger, and by his bill called upon the defend- 
ants to interplead as to certain goods, which, on the 17th of May, had 
been landed at his wharf in the name of Law. It was alleged that the 
defendant Anderson claimed as the purchaser from Law in the course 
of business. Law having, on the 17th of May, given a valuable con- 
sideration for the goods to Bogle, French, & Co. 

The defendant CaUaghan had sold the goods to Bogle, French, & 
Co., who, on the 17th of May, previously (as it was alleged) to the 
complete delivery of the goods, had become bankrupt ; and CaUaghan 
claimed as an unpaid vendor, entitled to stop in transitu. 

The defendant Shaw, as the assignee under the commission against 
Bogle, French, & Co. contended, first, as against CaUaghan, that 
there had been a complete deUvery on the 17th, so as to vest the prop- 
erty in the bankrupts and preclude a stoppage in transitu ; and, as 
against Anderson, that on the 17th of May, previously to the delivery 
of the goods to Law, Bogle, French, & Co. had notoriousl}'' committed 
acts of bankruptcy, and had become insolvent ; and that the goods in 
question had been delivered to Law, either after, and with notice of, 
those circumstances ; or by way of fraudulent preference, and in con- 
templation of bankruptcy. 

Anderson had brought an action, and the others threatened it. The 
plaintiflf stated his inability to determine the validity of these oppositely 
stated claims, either in fact or in law. 

The defendant Anderson, by his answer, stated that the plaintiflf 
had delivered the goods in question to the defendant CaUaghan, under 

11 
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an indemnity. A motion was made, upon the above circumstances, to 
restrain Anderson from proceeding in liis action. 

Against tlie motion it was contended that the plaintiff, having parted 
with^the goods, could not comply with the condition upon which alone 
the Court" interposes in cases of this natm-e, viz. the delivery, in the 
result, of the subject of dispute to the party entitled ; and secondly, 
that the plaintiff, having taken an indemnity from one of the parties, 
had provided for himself a remedy against the mischief of conflicting 
claims. It was at least difficult to say that, as to one of the parties, 
there was not collusion. 

In answer to these objections, the facts were relied on, that the 
defendant had undertaken, and was prepared, to pay the value of the 
goods into court ; that the goods were of a perishable nature ; that 
this course was most advantageous to all the parties interested ; and 
lastly, that the plaintiff's being indemnified as to one of the litigants 
was no reason why the Court should not procure him an indemnity as 
against the others, who were harassing him ; the question of collusion 
being concluded by the affidavit annexed to the bill. 

Hose, in support of the motion. 

Sir S. Romilly and Courtenay, against it. 

N. B. Callaghan, one of the defendants, was resident in Ireland; 
as to which see Stevenson v. Anderson. 

The Lord Chancellor refused the motion upon the first point, 
declaring it to be his opinion that the plaintiff, having parted with the 
goods, stood no longer in a situation entitling him to put the claim- 
ants to an interpleader. It was not enough to say that, in the result of 
such a proceeding, the party entitled might have the value of his prop- 
erty ; he was entitled to it specifically. 



SiK CHARLES MORGAN and Others ( Trustees of the Equi- 
table Insurance Company) v. CHARLES MARSACK, asd Sib 
FRANCIS BOYNTON, Bart. 

Before Lord Eldon,,C., December 17, 1816. 

[Reported in 2 Merivale, 107.] 

The bill stated that in February, 1788, John George Parkhurst and 
Mary his wife (formerly Dame Marj' Boynton, widow of Sir Griffith 
Boynton, Bart.), in consideration of 2,200/., granted to the defendant 
Marsack an annuity during the life of the wife. That on the 20th of 
the same month a policy of insurance for the said sum of 2,200Z. was 
granted to the defendant Marsack by the Equitable Insurance Com- 
panj', upon the life of the said Mary Parkhurst. That by indentures 
of lease and release, dated the 23d and 24th of December, 1793, be- 
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tween Parkhurst and his wife of the first part, the defendant Marsacl? 
and two others, (as trustees appointed by or on the part of the said 
Mary Parlcliurst, and of tlie several other annuitant creditors of the said 
Parkliurst and wife) of the second part ; and the said several other 
annuitant creditors of the thu-d part ; reciting that considerable arrears 
were due on the several annuities, and that the annuitants had agreed 
to accept the respective sums therein mentioned, to be charged and 
secured as also therein mentioned, in lieu of their annuities ; the 
said Mary Parkhurst appointed, and the said Parkliurst and wife 
granted and confirmed, to the said trustees and their heh-s, certain 
hereditaments which had been allotted to the wife for dower, upon 
trust to retain and pay to the several annuitants, parties thereto, their 
executors, &c., in the first place, interest at 51. per cent upon the prin- 
cipal sums so agreed to be accepted by them, and in the next place 
the several annual sums therein mentioned for insm-ance on the said 
principal sums, with a power for the said Mary Parkhurst at any time 
during her life to pay off and discharge the whole or any part of such 
principal sums. 

In June, 1815, Mary Parkhurst died, having appointed her son (the 
other defendant) her executor. Shortly after her death, the defend- 
ant Marsack received from the Royal Exchange Assui-ance office 
1,400/., the amount of an insurance made by him with that office, for a 
part of the principal sum of 3,614Z. accepted by him under the trust 
deed ; and there was then due to him from the Equitable Assm-ance 
Company upon the policy so granted to him as aforesaid, according 
to the rules of the office, the sum of 5,216/., which the bill charged that 
the plaintiffs, as trustees of the company, were ready to pay to such 
person or persons as should be entitled thereto, but that, the defend- 
ant Marsack insisting that he was entitled to the whole sum, and 
Boynton on the contrary insisting that Marsack was entitled only 
to the extent of the 3,614/. and that he, the defendant Boynton, ought 
to be paid and receive the remainder as executor of Mary Parkhurst, 
the said defendants, threatened to bring actions against the plamtiffs 
upon then- respective claims, and the plaintiff's were unable to ascertain 
to which of them the said sum of 5,216/. or any part thereof (except the 
3,614/.) belonged ; therefore praying that they might interplead and 
settle their rights to the said sum ; the plaintiffs being ready and will- 
ing to pay the same to such of the parties as should appear to be 
entitled, and in the meantime to pay the same into court ; that, upon 
paying the same into court, the defendant Marsack . might deliver up 
his policy of insurance : and for an injunction against both the defend- 
ants from commencing any proceeding at law in respect of the sum 
so due as aforesaid. 

The plaintiffs now moved, upon affidavit, that they might be at liberty 
to pay the money into court, and for an injunction, and delivery of 
the policy of insurance, as prayed by the bill. 

The motion was supported on the part of the defendant Boynton, 

r 
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but opposed by the other defendant upon the ground that this was not 
a proper case of interpleader, both as the plaintiffs had not been actu- 
ally sued, and as only one of the defendants had a legal right to sue, 
or was capable of maintaining an action. 

In reply it was insisted that the principle upon which the biU of 
interpleader is founded is to prevent a plaintiff from being doubly 
harassed by opposite claims ; and that an action at law and a suit in 
equity were not less a double vexation than two actions at law. The 
following cases were cited : Dungey v. Angove,^ Angell v. Haddeu,'' 
Slingsby v. Boulton.' 

Leach and Spranger, for the plaintiffs. 

Sir S. RomiUy and Wingjield, for the defendant Boynton. 

Hart and Barber, for the defendant Marsack. 

The Lord Chancellor. It is necessary to a bill of interpleader, 
that the plaintiff should admit a right in each party to sue him ; and 
that right is admitted by the present plaintiff. There are many cases 
in which bills of interpleader have been entertained, where the demand 
of one defendant was by virtue of an alleged legal, and of the other, 
of an alleged equitable right. That circumstance, therefore, consti- 
tutes no objection to the appUcation. 



In this case a biU. had been filed by the defendant Sir Francis Boyn- 
ton, against the other defendant, for an injunction to restrain him from 
proceeding at law to recover the 5,216^. ; and an injunction had been 
granted, which was afterwards dissolved upon the merits. It was con- 
tended that the fate of this injunction had actually determined the 
rights of the parties, and consequently that there was no ground for 
interpleader. But The Lord Chancellor overruled this objection 
also. 

It being admitted, however, that there was no question as to the 
defendant Marsack's right to 2,200^., part of the sum in question, the 
order made was for payment of the 2,200/. to the last-mentioned defend- 
ant; and that the plaintiffs should pay 3,016Z. (the residue of the 
5,216/.) into court, to be laid out and accumulate, subject to further 
order. Upon such payment being made, that the defendant be re- 
strained from proceeding at law against the plaintiffs, and in case the 
plaintiffs should not proceed to compel the defendant Boynton to 
answer their bill, the other defendant was to be at liberty to apply to 
the Court as he should be advised. 

1 2 Ves. Jr. 312. 2 15 Ves. 244, 16 id. 202. » 1 Ves. & B. 354. 
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LOWE V. RICHARDSON. 

Before Sib John Leach, V. C, June 30, 1818. 

[Reported in 3 Maddock, 277, 564.] 

This was an interpleading bUl by the captain of the ship Congress, 
from Savannah, against the consignee, and also against a person who 
insisted that the captain ought not to deliver according to the bill of 
lading, because the consignor had acted with fraud towards him in 
malfing the consignment. It appeared that the defendant claiming 
against the bill of lading had filed a prior biU against the captain and 
the consignee, and had in that suit obtained an injunction against the 
captain, to restrain him from delivering the cargo to the consignee. 

The Vice-Chanoellor refused the injunction applied for in this cause 
by the captain, stating tnat he was already fuUy protected by the 
former suit, and that his bOl was unnecessar3'. 

The Vice-Chancellor added that although a captain might file a bill 
of interpleader where parties claimed adversely at law or in equity 
under the biU of lading, j'et he doubted whether a captain should in 
any case file a bill of interpleader where the adverse claims were not 
under the bUl of lading, but paramount to it. Delivery according to 
the bill of lading would fully justify the captain ; and those who alleged 
an equity paramount to the bill of lading and against the consignor 
should assert it by a suit of their own.^ 



HARLOW V. CROWLEY and Others. 

In the Exchequer, Michaelmas Term, 1818. 

[Reported in Buck, 273.] 

The bill in this suit prayed that Crowley, who had been declared a 
bankrupt, and the two other defendants, Reay and Taj-lor, his assignees, 
might interplead, and settle and adjust between themselves their 
demands against the plaintifl', the plaintiff offering to pay a debt which 
he had contracted with the bankrupt, to either of them to whom the 
same should appear of right to belong, and in the meantime to bring 
the money into court. The bill stated that the plaintiff was indebted 
to the bankrupt, and would have paid him had it not been for his 

1 In a subsequent case, Morley v. Thompson, 29 July, 1819, the Vice-Chancellor, 
on reconsideration, thought a captain could file such a bill, though the adverse 
claims were paramount to the bill of lading ; as the right of possession in chattels 
may be in one person, and the right of property in another. 
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alleged bankruptcy. That a commission of bankrupt had issued 
against him, under which Eeay and Taylor were chosen his assignees, 
and since the issuing of the commission the bankrupt had commenced 
an action at law for the recovery of the debt. That notice of trial of 
the action was given hy the bajUkrupt, and the plaintiff being advised 
that it was necessary for his defence to prove the bankruptcy, he was 
put to a great expense to bring his witnesses to the trial for that 
purpose, but when the time came, the trial was put off by the bank- 
rupt, who withdrew the record. That the bankrupt had always dis- 
puted the validitj- of his commission, and had presented a petition to 
the Lord Chancellor to supersede it. 

The .banlirupt, bj^ his answer, admitted that a commission of bank- 
rupt had issued against him, and that he was found and declared a 
bankrupt, and that the other defendants were chosen his assignees, 
but he denied that he was duly found a bankrupt. He admitted that 
he had brought an action against the plaintiff, but he said that any 
delay in prosecuting the action was to be attributed to the neglect of 
his attorneys, and that the record was withdrawn at the trial without 
his knowledge or consent, and contrary to his wishes, and that he was 
desirous and intended to proceed in the action. He admitted that 
he had presented a petition to the Lord Chancellor to supersede 
his commission, and that he had brought three actions at law touching 
the commission, in one of which the validity of the commission was 
intended to have been tried, but the point was not raised; and the 
other two actions were then depending. He further stated his belief 
that the assignees insisted that the commission duly issued, and that 
he was duly declared a bankrupt, but he denied to the best of his 
belief that the assignees had threatened to proceed at law against the 
plaintiff, or that they had applied to the plaintiff for the pajTnent of 
the debt. The plaintiff had obtained an injunction upon the coming in 
of the bankrupt's answer. 

Mr. Sideboitom showed cause why the injunction should not be 
dissolved. 

Mr. Cullen and Mr. Koe appeared for the bankrupt. 

The Lord Chief Baron.' The commission is in force. The moment 
you show a valid commission, there is an end of the action. I never 
heard of a bill of interpleader between a bankrupt and his assignees. 

The other barons concurred. 

Injunction dissolved. 
' Eichards. — Ed. 
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WARINGTON v. WHEATSTONE. 
Bepoee Lord Eldon, C, July 11 and August 7, 1821. 

\ Reported in Jacob, 202.] 

In the year 1807 Anthony Henderson effected an insurance at the 
office of the Albion Fire and Life Insurance Company for the sum of 
3,000/. upon the life of Samuel Henderson. Samuel Henderson died in 
February, 1821, upon which the 3,000Z. was claimed by Sir F. G. 
Fowke and Mary Ann his wife, the latter being the personal represen- 
tative of Antliony Henderson, who had previously died. Another 
claim to the 3,000Z. was also made by John Wheatstone, the personal 
representative of Samuel Henderson. He alleged that the insurance 
had been effected as a collateral security to Anthony Henderson, with 
a mortgage made to him by Samuel, and that the mortgage had been 
paid off by Samuel in his lifetime, by which means he had become 
entitled to the benefit of the policy. Samuel Henderson had in 1818 
filed a bill against Sir F. G-. Fowke and his wife, representing that he 
bad discharged the mortgage, and praying an account and a reconvey- 
ance and an assignment of the policy. The answers were put in, but 
no further proceedings had been had in the cause. 

Wheatstone, on tlie 28th of February, 1821, served the Albion Com- 
pany with a notice of his claim, demanding paj-ment of the 8,000/. On 
the 7th of May, he filed a bill against Sir F. G-. Fowke and his wife, and 
D. R. Warington and W. Eaj'ley, the plaintiffs in this cause, who were 
the surviving directors of the Albion Companj', who had signed the 
policy in question, praying that he might be declared entitled to receive 
the 3,000/. ; and an injunction to restrain Warington and Rayley from 
paying it to Sir F. G. Fowke and his wife, and to restrain the latter 
from commencing any proceedings at law for the recover}' of it. 

Sir F. G. Fowke and his wife, as of Easter Term, commenced an 
action for the 3,000/. due upon the policy against Warington and Rayley, 
upon which they, on the 5th of June, filed a bill of interpleader against 
Wheatstone and Sir F. G. Fowke and his wife ; and after the time for 
answering had elapsed they moved before the Vice-Chancellor for lib- 
ei-ty to pay the 3,000/. into court, and for an injunction against the 
defendants. The motion having been refused by His Honor, was now 
renewed before the Lord Chancellor. 

Mr. Hart and Mr. Ji!. R. Danielle in support of the motion, contended 
that a party in possession of property subject to conflicting claims 
might always protect himself by a bill of interpleader, notwithstanding 
the pendency of a suit commenced by one of the claimants. The Vice- 
Chancellor, in this case and in Lowe v. ,i thought the first suit a 

1 3 Mad. 277. 
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sufficient indemnity, and tliat we might have moved in that suit for an 
injunction upon pa3'ing the fund into court ; but in Birch v. Corbin' a 
motion for that purpose was refused. In Paris v. Gilham" and Mor- 
gan V. Marsack' the same point arose, a bill having been filed in each 
case by one of the claimants ; but they were nevertheless held to be 
cases of interpleader. They also cited Langston v. Boylston,* Dungey 
V. Angove,'' and Angell v. Hadden,^ and alluded to the rule laid down 
by His Honor the Vice-Chancellor, that the injunction in an interpleading 
bill was only to be granted in the same manner as the common injunc- 
tion to stay proceedings at law.' 

Mr. ffeald, Mr. GMnff, and Mr. Purvis, on the other side. The 
objection to the present suit is that it is quite unnecessaiy, as every 
object that can be desired from it may be obtained in the other 
suit of Wheatstone v. Warington, in which the parties are the same as 
in this. The Vice-Chancellor considered that Warington and Rayley 
might have moved in that suit for the' injunction that is now their 
object. But whether they could or could not, that suit furnished a 
complete indemnity to them ; for the plaintiff' in that suit may move for 
them to pay the money into court, and to restrain Fowke and his wife 
from proceeding in their action ; if he neglects to do so, and thej' in 
consequence pay the money to Fowke, the plaintiff could not complain 
of the consequences of his own laches. 

The Lord Chancelloe. . The injunction on an interpleading bill 
does not, like the common injunction, leave the plaintiff at law at liberty 
to demand a plea and proceed to judgment, but it stays all proceedings. 
The plaintiff' in an interpleading bill admits that he has no defence, and 
makes an affidavit that he does not collude with either party ; the pro- 
tection that he has is, that he is relieved from their proceedings against 
him, whether at law or in equity, as soon as his diligence enables the 
court to do so. The question here seems to be, whether the protectiqn 
is to be taken away, because the plaintiff in some other suit may make 
a motion for payment of the money into court. If a party gives notice 
of his claim to the money by filing a bill, and it is afterwards paid 
away pending tlie suit, I do not know that his not having moved for it 
to be paid in would be any protection. 

It is important certainly to consider these points, for I understand 
that an opinion is afloat that on an interpleading bill the injunction 
cannot be moved for till the time for answering is out. I always 
thought that it was not so, but that the injunction might be moved for 
at once ; indeed there are some cases where the injunction would be 
quite useless, unless it could be obtained immediately. Some mistake, 
I believe, arose in a communication that I had on this point with the 
Vice-Chancellor through Mr. Crofts. I think I then mentioned to him 
the case of the plaintiff, not knowing that a bill would be necessary, 

1 1 Cox, 144. 2 Coop. Ch. Ca. 56. ' 2 Mer. 107. 

4 2 Ves. Jr. 101. 6 2 Ves. Jr. 312, 3 Bro. C. C. 86. 

15 Ves. 244, 16 Id. 202. 7 See Croggon v. Symons, 3 Mad. 130. 
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from not having notice of the demand of one party, till the other had 
obtained judgment and was about to take out execution. 

Here the question is, whetlier the plaintiffs can have the same pro- 
tection in another person's suit that they can have in their own. If 
you do not let them have the carriage of the cause, and the plaintiff in 
the other does not move for them to pay the money in, I question 
whether his not doing so would be an answer to him at the hearing, for 
the pendency of the suit is notice of his demand. If the plaintiffs in 
this cause could make this motion m the other cause, it must be sup- 
ported by an affidavit of there being no collusion, otherwise they could 
not be allowed the same advantages that they would have upon a bill 
of interpleader ; but I do not remember any instance of such a motion. 

August 7. 

The Lord Chancellob made the order for the injunction on pay- 
ment of the money into eoui't.^ 



MITCHELL V. HAYNE. 

Before Sm John Leach, V. C, Mat 28, 1824. 

[Reported in 2 Simons ^ Stuart, 63. | 

The plaintiff was an auctioneer, and had sold an estate for one of 
the defendants. The other defendant was the purchaser, and had 
commenced an action against the plaintiff for the deposit ; upon which 
the plamtiff filed a bill of intei-pleader against him and the vendor, and 
praj-ed for an injunction to restrain the action. 

Mr. Agar and Mr. Crombie, for the plaintiff, now moved for the injunc- 
tion, and offered to pay the deposit money into court after deducting 
the duty and commission. 

Mr. Koe, for the purchaser, opposed the motion. 

The Vice-Chancellor. Interpleader is where the plaintiff is the 
holder of a stake which is equally contested by the defendants, as to 
which the plaintiff is wholly indifferent between the parties, and the 

1 The following is an extract from tlie order : " Tliat the plaintiffs be at liberty 
to pay the sum of 3,000/., insured on the life of Samuel Henderson, in the plaintifiEs' 
bill mentioned, into the bank, with the privity of the accountant-general, &c., in 
trust, in this cause; and it is ordered that an injunction be awarded against the 
defendants, Sir F. G. Fowke and Dame Mary Ann, his wife, to restrain them from 
proceeding in the action at law commenced by them against the plaintiffs, as in the 
plaintiffs' bill mentioned ; and it is ordered that all the defendants be restrained, by 
the injunction of this court, from commencing or prosecuting any other action or 
actions, suit or suits, or other proceedings, against the plaintiffs, or either of them, 
to recover the moneys insured by the policy in the bill mentioned ; and it is ordered 
that the said sum, when so paid into the bank, be laid out, &c." See 10 Sim. 480, 
n. (rf).— Ed. 
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right to which will be fully settled by interpleader between the defend- 
ants. That is not this case. The plaintiff receives a deposit of 871. 
18s. 9d., and claims against both the defendants to retain 271. 16s. lOd. 
for his commission and the auction duty. And, bj- this motion, the 
plaintiff calls upon the defendants to interplead for the sum of 60/. Is. 
lid., which he desires to pay into court. But the bill itself states that 
the action which is threatened hj the defendant, the purchaser, is for 
the whole deposit of 87/. 18s. 9rf., and not for the sum of 60/. Is. llrf. 
only, which is all that the defendant, the vendor, could claim. The 
plaintiff is not, therefore, an indifferent stakeholder, but has a personal 
question to maintain with the defendant, the purchaser ; and, if he 
seeks an injunction, must obtain it, not upon the principle of inter' 
pleader, but upon an order for time or upon the answer. 



WRIGHT V. WARD. 

Befoee Lord Ltndhurst, C, December 14, 1827. 

[Reported in 4 Russell, 215.] 

The bill was filed by William Wright, the executor of the deceased 
oWigor in a bond. It alleged that William Wright, deceased, exe- 
cuted to Joseph Ward a bond for securing the sum of 500/., with inter- 
est ; that Joseph Ward, by his last will, bearing date on the 13th of June 
1811, bequeathed unto Robert Chapman and Richard Bird the sum of 
500/. , upon trust to place out the same upon government or other good 
security, and to pay the interest thence arising unto his wife Jane 
during her life, and after her decease, upon trust to pay and dispose 
of such 500/. in the manner therein mentioned, and he appointed 
William Ward and Robert Ward to be his, executors ; that Joseph 
Ward's will, soon after his death and upwards of fourteen years 
ago, was duly proved by his executors ; that afterwards WiUiam Wright 
died, having appointed the plaintiff his executor ; that all interest on 
the bond was duly paid up to the time of the death of Joseph Ward ; that, 
after Joseph Ward's death, it was represented and stated to the testator, 
William Wright, by Joseph Ward's executors, and by Robert Chapman 
and Richard Bird, that they had arranged and agreed to appropriate the 
500/., secured by the bond, as and for the aforesaid legacy of 500/., or 
to that effect ; that, in consequence of such communication, and with 
the privity and approbation of Robert Chapman, while he lived, and 
with the privity and approbation, both before and after his death, of 
Richard Bird, and of Joseph Ward's executors, the interest which, 
from time to time after Joseph Ward's death, accrued due upon the 
bond, was by William Wright, in his lifetime, and, after his death, by 
the plaintiff, paid to Jane Ward, up to the month of April, 1826 ; that 
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from that time the interest was due, but the plaintiff was and ever had 
been ready and willing to pa}- such interest to Jane "Ward, or in any 
other proper manner, and also to pay the sum of 500/. in any proper 
manner, consistent with the plaintiff's safety; that Robert Chapman 
had been some time dead ; that Eobei-t Ward claimed to be benefi- 
cially interested in the legacy of 500/. in reversion expectant upon 
Jane Ward's death ; that Robert Ward the younger, and John 
Ward, a son of William Ward, as well as several children of Robert 
Ward, claimed reversionary beneficial interests in the 500/., and that 
William Ward and Robert Ward had lately called upon the plaintiff to 
pay to them the principal sum of 500/. secured by the bond ; that 
Richard Bird, on the contrary, alleging the same to have been well and 
conclusively appropriated to and in satisfaction of the legacy of 500/., 
had given tlie plaintiff notice not to pay the 500/. secured bj' the bond 
to the executors or either of them ; that the executors had commenced 
an action upon the bond against the plaintiff; and that the plaintiff 
did not know to whom he could with safety pay the bond, except under 
the decree of a court of equity. 

The praj'er was, that the defendants might interplead, and that the 
action on the bond might be restrained. 

Upon an ex parte application, supported by the usual affidavit, the 
money had been paid into court, and the injunction had issued. 

Afterwards, the executors, Robert Ward and William Ward, filed 
a general demurrer for want of equity ; and that demurrer was allowed 
bj- the Vice-Chancellor. 

The plaintiff appealed. 

Mr. Heald and Mr. Knight, in support of the appeal. A clear case of 
interpleader is stated on this record. The executors of the obhgee 
have a right to sue at law, and the legatees, or their trustees, have a 
right to proceed in equity ; for the executors and trustees have by 
their own acts appropriated this bond to the paj'ment of the legacy, 
and have given notice of that appropriation to the debtor ; and he has, 
for upwards of fourteen years, paid the interest to the tenant for life. 
There has been what is tantamount to an assignment of the debt upon 
ti-ust to satisfy the legacy ; and whatever claim the trustees or legatees 
mio-ht have on the general assets of the testator, if the bond were to prove 
insufficient for the payment of their demand, they have a right, as 
between themselves and the executors, to have this bond-debt applied 
according to the appropriation of it, which has been so long recognized. 
Thouo-h the obligor is not, in express terms, averred to have been an 
active party in the arrangement which was entered into, yet notice of 
it was given to him, and he has acted under it. Whatever may be 
requisite at law, in equity it is not necessary that the debtor should be 
a party to a contract for the assignment of his debt. " It has been 
decided in bankruptcy," says Lord Eldon in Ex parte South, ^ " that, if 
a creditor gives an order on his debtor to pay a sum in discharge of 
1 3 Swanst. 393. 
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otljer hand, this doctrine has been brought into doubt by some deci- 
sions in the courts of law, who require that the party receiving the 
order should in some way enter into a contract.^ That has been the 
course of their decisions, but is certainly not the doctrine of this 
Court." If, after the past dealing between the parties, and the notice 
received from Bird, Wright were to pay the money to the executors, 
and they were to become insolvent, might not the legatees or their 
trustee file a bill against him in this court to compel him to pay the 
money over again ? The executors have so acted as to give a third 
party a title or color of title against the debtor ; and the collision of 
the title of the executors with the title or apparent title thus created by 
their act gives the debtor a right to be protected by injunction against 
their legal remedies. Even if the defendant would be safe in paying 
the debt, when recovered by law, why should he be subjected to the 
expense of an action, when he is ready to pay his money to the person 
entitled to it ? 

The following cases were cited : Row v. Dawson,^ The Duke of 
Bolton V. Williams,^ Angell v. Hadden,^ Morgan v. Marsack,^ East 
India Company v. Edwards,^ Warington v. Wheatstone.'' 

Mr. Sugden and Mr. Norton, for the demurrer. In all the cases of in- 
terpleader which have been referred to, there was an actual assign- 
ment. Here it is not pretended that there has been any assignment ; 
nor is any dealing stated to which an equivalent operation can be 
ascribed. The averment is merely that the executors of the testator 
and tlie trustees of the legacy represented to the debtor that they had 
arranged and agreed to appropriate the bond debt in payment of the 
legacy. The plaintiff does not venture to assert that anj such appro- 
priation was actually made. In fact, it was impossible that such an 
appropriation could be made ; for the parties to this supposed trans- 
action were not competent to enter into any vahd arrangement. The 
trust, which the will imposed on the trustees, was to laj' out the 500?. 
on government or good security : to permit it to remain on mere per- 
sonal securitj- was a breach of trust, and even if we were to suppose 
the tenant for life to have acquiesced in what was done, her acquies- 
cence could not bind the infants who have interests in remainder. 
That which has been done could not be an appropriation, because 
there has been nothing done which would bind all parties. Here the 
cestuis que trust, if the obligor of the bond were to become insolvent, 
might file their bill against their own trustees and the executors, and 
might compel them to replace the monej'. Even, therefore, if the 
arrangement stated in the bill were to have any efficacy, it could not 
give the plaintiff a right to control the executors in their legal remedies 
for the recovery of the debt. Their duty, in any way of stating the 
case, is to obtain payment of the monej', in order that it may be in- 

1 See Israel v. Douglas, 1 H. Bl. 269 ; Tatlock v. Harris, 3 T. R. 180. 

2 1 Ves. Sr. 332. » 4 Bro. C. C. 297. * 16 Ves. 244, 16 Ves. 202. 
5 2 Mer. 107. « 18 Ves. 376. ' Jacob, 202. 
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vested according to, the directions of the will, so as to give effect to 
the supposed appropriation. If any such appropriation has been 
made, it must be presumed that the executors are proceeding to enforce 
payment, with a view to make that appropriation complete. The 
debtor is not to convert himself into a trustee for the person benefi- 
cially interested in the legacy. His duty is to pay to those in whom 
the testator has reposed confidence ; and against them there is not, in 
the present case, the slightest imputation of insolvency, or any sug- 
gestion that they mean to misapply the money. The whole system of 
the administration of assets will be disturbed, if a debtor may thus 
come into a court of equity to prevent executors from enforcing pay- 
ment of a debt due to the estate which they represent, on the sugges- 
tion that the executors are trustees for thii-d parties. 

It is not enough to say that Bird, the trustee, might file a bill 
- against the executors and the obligor to have the money applied accord- 
ing to the arrangement which is stated. , No such bill has been filed, 
and the debtor may pay with safety to those who have the legal right. 
Supposing him to pay the money to the executors, could the trustee 
compel him, in a court of equity, to pay it over again ? Unless the 
trustee could do so, there is no pretext for representing that the trans- 
actions stated in this record constitute a case of interpleader. 

The Lord Chancellor. The only question is, whether, accord- 
ing to the facts stated in the bill, the surviving trustee of the legacy 
could file and sustain a bill against the obligor of the bond ; and 
my opinion is that the facts alleged would be sufficient for that pur- 
pose. 

A legacy of 500^. was left to two trustees for the benefit of certain 
persons ; and there being a debt of exactly that amount, which the 
executors had a right to claim from the obhgor of a bond, an arrange- 
ment was entered into between the trustees and executors, bj- which 
it was agreed between them that this debt should be appropriated to 
the discharge of the legacj-. The trustees and executors then go to 
the obligor of the bond, and represent to him that the}' have entered 
into this agreement ; and, after the communication thus made, he, in 
the first instance, and then his executor, for a series of years, adopt 
the an-angement ; paying the interest from time to time, not to the 
executors, but to the cestui que trust, with the consent, privity, and 
approbation both of the executors and of the trustees. Looking at 
such a transaction as this it is impossible to say that there is no 
ground for the trustees to file and sustain a bill against the obligor ; 
and if thej- could sustain such a bill, this bill of interpleader must be 
allowed. 

Nothing turns on the circumstance that there was not any for- 
mal assignment or appropriation in writing. If the creditor enters 
into such an arrangement as is stated here, and acts upon it, the 
assignment is complete in equity ; and as to the question between the 
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trustee and the cestui que trust, it has no substantial bearing on the 
question. The trustee is, at all events, to have this money in dis- 
charge of the legacy. 

Order of the Vice- Chancellor reversed, and the demurrer overruled. 



SMITH V. HAMMOND. 

Before Sir Lancelot Shadwell, V. C, Febeuart 8, 1833. 

[Reported in 6 Simons, 10.] 

In May, 1830, a brig, of which the defendant J. Hammond, who was 
an American citizen, was the sole owner, was wrongfully captured by 
a squadron belonging to the Portuguese government ; in consequence 
of which a claim to compensation was made on that government on 
his behalf. In May, 1831, he executed a power of attorney to the 
plaintiff's, Duff' & Co., who were merchants in Lisbon, authorizing them 
to receive for him, as his agents, any moneys that might become pay- 
able in respect of his claim. In November, 1831, the Portuguese 
government admitted the claim, and the first of January, 1832, was 
fixed for the payment of the first instalment on account of it; but 
Hammond, as he alleged, did not know that his claim had been admit- 
ted until March, 1832. In December, 1831, Hammond, in consideration 
(as he alleged) of the defendant C. Allen having promised to use his 
influence with the American and Portuguese governments, in procur- 
ing the recognition and payment of the claim, executed an irrevocable 
power of attornej- to Allen, who resided at Providence, in America, 
authorizing him to receive the monej-s to be recovered from the Portu- 
guese government ; and in Januarj' following he executed an instru- 
ment in the following words : ' ' Know all men bj- these presents that 
I, John Hammond, owner of the brig Ann and cargo, lately seized and 
condemned by the Portuguese government, having appointed C. Allen, 
of Providence, to be my agent and attornej' for recovering of my 
claims on that government, do herebj' agree to pay to the said C. Allen 
10 per cent on all sums which he may recover, until the amount recov- 
ered shall equal the sum of $8,000, and upon all sums over the amount 
of $8,000 so recovered, I agree to paj' him 33 per cent, which com- 
mission he is to retain out of anj' sums recovered." 

In July, 1832, Hammond received from Duff & Co. a letter dated 
the 16th of June, 1832, stating that they had received from the Portu- 
guese government 1,480Z. in respect of his claim, and that they would 
give orders to the other plaintiff's. Smith, Woodhouse, & Co., their 
agents in London, to honor his drafts to that amount ; and on the 3d of 
August, Duff' & Co. wrote to Smith, Woodhouse, & Co. as follows : "We 
lia\e autlionzed Captain John Hammond to draw on you for 1,4801, 
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and have desired him to advise you of his draft, which you will please 
to honor and debit our account with the amount." On the 5th of Septem- 
ber Smith, Woodhouse, & Co. wrote in answer as follows : " We shall fol- 
low your instructions and honor Captain J. Hammond's draft on us for 
1,480/. on your account." On the 17th of August, 1832, Hammond wi-ote 
a letter to Smith, Woodhouse, & Co., desmng to be informed whether 
the 1,480/. would carry interest whUst in their hands, and adding that, 
if it would, he should wish it to remain there for some time ; but if 
not, he should draw for it on the receipt of their answer. On the 1 st of 
October, Smith, Woodhouse, & Co. wrote, in answer, that the 1,480/. 
would remain to the credit of Duff &Co. , at interest at four per cent, until 
they paid Hammond's drafts. On the 30th of the same month Smith, 
Woodhouse, & Co. received two letters from Hammond, stating that 
some time ago he had given a power of attorney to Allen, but that 
Allen had then no power to act, and desiring them not to pay any 
money to Allen until they heard from him. In November, 1832, Smith, 
Woodhouse, & Co. were served with a notice, signed by the solicitors 
of Thomas Wilson & Co., who were Allen's agents in London, stating 
that, on the 2d of December, 1831, Hammond had made over his claim 
to the proceeds of the brig to Allen, and requii-ing them not to pay 
over the funds in their hands to any other person. 

Under these circumstances Smith, Woodhouse, & Co. and Duff & 
Co. filed a bill against Hammond and Allen, praying that they might 
interplead and settle their rights to the 1,480/., and that they might 
be restrained from commencing any action against the plaintiffs to 
compel paj-ment of that sum. 

Hammond, who had arrived in England, appeared to and put in an 
answer to the bill, stating that it was not his intention that the instru- 
ments which he had executed to Allen should authorize Allen to 
receive the moneys that might become paj^able to him from the Portu- 
guese government, or give Allen an}' interest therein otherwise than 
as his agent ; and that on the 5th of October, 1832, he wrote a letter 
to Allen, whereby he wholly determined and put an end to Allen's 
powers and authorities under those instruments, and, for more effectu- 
ally preventing Allen from recei'V'ing any moneys hy virtue of them, 
he wrote to Smith, Woodhouse, & Co. the letters which were received 
bj' them on the 30th of October. 

Allen, being in America, had not appeared to or answered the bill 
when the motion after mentioned was made ; but one of the partners 
in the firm of Thomas Wilson & Co. made an aflSdavit, stating that 
he and his partners had received from Allen the insti'uments which 
Hammond had executed, and had forwarded them to their agents in 
Lisbon, without keeping any copies thereof: that the deponent believed 
that those insti'uments amounted to an assignment of the funds to be 
recovered from the Portuguese government, or certainly to an irrevo- 
cable authority to receive the same: that the deponent was led to 
believe by the papers received from Allen, and forwarded to Lisbon, 
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that Allen had assisted, through the intervention of the American gov- 
ernment, in obtaining the recognition or pajTnent of the claim ; and 
that, if sufficient time was afforded for Allen to put in his answer, he 
would show the grounds on which he was entitled to receive the 1,480/. : 
that the deponent had instructed Allen's solicitors in the suit to send 
out to him the necessary documents to enable him to swear to his 
answer, and to return the same to England without delay : and that 
the deponent and his copartners had written to and informed Allen 
of the notice given to Smith, Woodhouse, & Co., and requested him 
promptly to furnish the means of legally establishing his claim. 

Hammond now moved that the injunction which the plaintiffs had 
obtained might be dissolved and that the 1,480^. which the plaintiffs 
had paid into court might be paid out to him. 

Mr. Pepys, for the plaintiff. 

Mr. Knight and Mr. Stephens, for the defendant Hammond, contended 
that the plaintiffs were Hammond's agents, and had no right to file 
a bill of interpleader in respect of moneys received by them in that 
character : Nicholson v. Knowles ; ' that, as the power of attorney 
which had been executed to Allen had been revoked, it was clear 
that no claim could be supported by him. 

Mr. G. Richards, for the defendant Allen, said that it was clear 
that Allen had a lien on the fund, which had been created by Ham- 
mond ; that it resembled the case in which a tenant is entitled to file 
a bill of interpleader against his landlord ; and that, at all events, a 
reasonable time ought to be allowed for Allen to put in his answer. 

The Vice Chancellor. The proposition in Nicholson v. Knowles 
seems to be laid down rather widely : that case, however, does not 
apply to the present. 

The instruments which Hammond executed to Allen appear to me 
to amount to an assignment of the fund in question, and I think that 
the plaintiffs are stakeholders. 

The adverse claims must be decided upon in some way or other ; 
and the question is, whether that should be done by referring it to the 
Master to ascertain whether Allen has any and what claim on the fund, 
or by letting Hammond brmg an action against the plaintiffs, and giv- 
ing Allen liberty to defend it. 

The order pronounced was that it should be referred to the Master 
to ascertain whether Allen had any and what claim on the fund ; that 
he, being in the situation of a plaintiff and being resident abroad, 
should give security for costs to the amount of lOOZ. ; and that the 
plaintiff's costs should be paid out of the fund, without prejudice to 
the question by whom those costs should be ultimately paid. 

1 6 Madd. 47. 
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MEUX V. BELL. 

Before Sie Lancelot Shadwell, V. C, June 8, 1833. 

[Reported in 6 Simons, 175.] 

This was a bill of interpleader, offering to paj' the money claimed by 
the defendants to such of them as the Court should direct. One of 
the defendants demurred, on the ground that the bill ought to have 
offered to paj- the money into court. 

Sir -& Sugden and Mr. Bethell, in support of the demurrer, said that 
the money ought to be brought into court, in order that it might be 
ready to be paid to the defendant who should be found entitled to it. 
Thej' cited Dungey v. Angove ; ^ Hyde v. Warren ; '■' and the follow^ 
ing passages from Mitf. Plead." " As the sole ground on which the 
jurisdiction of the Court in this case is supported is the danger of 
injury to the plaintiff from the doubtful titles of the defendants, the 
Court will not permit the proceeding to be used collusively to give an 
advantage to either party, nor will it permit the plaintiff to delay the 
payment of money due from Hm by suggesting a doubt to whom it is 
due : therefore to a bUl of interpleader the plaintiff must annex an 
aflSdavit that there is no collusion between him and any of the parties ; 
and, if any money is due from him, he must bring it into court, or at 
least offer so to do by his bill." "A bill of this nature generally prays 
an injunction to restrain the proceedings of the claimants in some 
other court ; and, as this may be used to delay the payment of money 
by the plaintiff, if any is due from him he ought, by his bill, to offer 
to pay the money due into court. If he does not do so, it is perhaps, 
in strictness, a ground of demurrer." 

Mr. Jacob, in support of the bill. 

The Vice-Chancellor. The plaintiff is not about to take any step 
in the cause, but the question is whether the bill is maintainable. 
I am not aware that it is incumbent on the plaintiff in a bill of inter- 
pleader to offer, by his bill, to pay the money into com-t ; but before 
he takes any step in the cause it is necessary that he should bring in 
the money. 

Demurrer overruled. 

3 Bro. C. C. 36. ^ 19 Ves. 322. » 4th edit. 49, 143. 
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CRAWSHAY V. THORNTON. 

Befoee Loed Cottenham, C, April 23, 25, 27, 1836, Januaet 

13, 1837. 

[Reported in 2 Mylne S/- Craig, 1.] 

This was a bUl of interpleader. Tlie plaintiffs were the persons 
who, for some j-ears previously to the month of August, 1834, consti- 
tuted, together with William Crawshay, since deceased, the firm of 
Richard & William Crawshay & Co., but who now constituted the 
firm of Richard, William, & George Crawshay & Co. The defend- 
ants were Henry Sykes Thornton and Pavel Daniloff Daniloff. The 
bUl stated that the plaintiffs had for some years carried on business as 
u-on merchants in London, in partnership, and that they had and have 
a bonded yard for foreign iron, and have also acted as wharfingers ; 
and that in and prior to the year 1831 the persons constituting the 
firm of W. & T. Raikes & Co., of London, were in the habit of 
depositing foreign iron in the plaintiffs' yard for safe custody. The 
bill then stated that in the year 1832 certain specified parcels of iron 
were deposited with the plaintiffs by W. & T. Raikes & Co., and 
that in the early part of the year 1833 an order in wi'iting was brought 
to the plaintiffs, signed by W. & T. Rallies & Co., requiring the plain- 
tiffs to weigh and deliver the iron ; that the order did not specify the 
name of the person to whom the iron was to be delivered, but that a 
verbal message was left that the same " was for Mr. Thornton." The 
bill then stated that, no application having been made for the delivery 
of the iron, one of the plaintiffs wrote in pencil, in the book of his firm 
which contained an account of the iron, the name " Thornton" against 
each of the parcels mentioned in the order. The bUl further stated 
that in March, 1834, application was made to the plaintiffs, by Hemy 
Sykes Thornton, to know the particulars of the iron which the plain- 
tiffs held on his account ; and that one of the plaintiffs, having there- 
upon ascertained from Richard Mee Raikes, who then carried on the 
business of the firm of W. & T. Raikes & Co., that H. S. Thornton 
was the person in whose favor the order for delivery had been given, 
wrote in the book of the plaintiffs' firm, which contained the particulars 
of the iron, against the entry of each of the parcels, the following 
words and figures, viz.," 8th March 1834, transferred to H. S. Thorn- 
ton ; " and that the plaintiffs at the same time wrote, or caused to be 
written, to Thornton, a letter in the following words : — 

" George Yard, 8th March, 1834. 
"Sir, — In compliance with your request we annex a note of the 
landing-weights of the various parcels of OG ND iron, transferred into 
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your name by Messrs. W. & T. Raikes & Co., and now held by us 
at your disposal. 

"We are, &c., 

" Richard & W. Crawshay & Co. 
" H. S. Thornton, Esq." 

The bill then stated that R. M. Raikes became bankrupt in October, | 
1834, but that neither he nor his assignees claimed any interest in ' 
the matters in question. The bUl then stated that on the 8th of 
October, 1834, the plaintiffs received from Messrs. Lemme & Co., 
merchants, a letter in the following words : — 

" To Messrs. R. & W. Crawshay &Co. 

" 1 FiNSBUKT CiEcns, 1834. 

" Gentlemen, — You will please to take notice that the whole of the 
GO ND h'on, lying at your wharf, is the property of Messrs. P. Daniloff 
& A. Lubinoff, of St. Petersburg, and that Messrs. W. & T. Raikes 
& Co. were agents to them for the sale thereof, and had no power to 
pledge the same. Learning, however, that Messrs. W. & T. Raikes 
have pledged certain part of the above iron to Messrs. Williams, Dea- 
con, Labouchere, & Co.,^ and that you have th^ authority of the 
latter to hold such iron at their disposal, we beg to inform j-ou that 
their authority is nugatory, and you are herebj' required to treat it as a 
nulUty, and not to part with the possession of anj^ part of such GG ND 
u-on, but hold the whole thereof at the disposal of Messrs. P. Daniloff 
& A. Lubinoff, for whose house we have the honor to be, &c. 

"John Louis Lemme & Co." 

The bill then alleged that Pavel DanUoff Daniloff, being the P. 
Daniloff mentioned in the letter of Lemme & Co., carries on business 
at St. Petersburg under the firm of P. Daniloff & A. Lubinoff, and 
claims the said iron, and is now resident out of the jurisdiction of the 
Court. The bill went on to state that in the month of December, 
1834, Thornton attended at the plaintiffs' counting-house, and tendered 
to the plaintiffs their charges in respect of the iron, and demanded the 
delivery of it; and that, on the 22d of January, 1835, Lemme, as the 
agent on behalf of Daniloff, attended at the plaintiffs' countmg-house, 
and delivered to the plaintiffs the foUowing notice in wi'iting : — 

" To Messrs. R. & W. Crawshay & Co. 

' 'Gentlemen, — As the agent for and on the behalf of Pavel Daniloff, 
of St Petersburg, in the Empire of Russia, trading under the style or 
fii-m of P. Daniloff & A. Lubinoff, I hereby demand of you the deliv- 
ery of the under-mentioned goods, the property of the said Pavel Dan- 
iloff Daniloff, viz." [here followed the particulars of the iron], " and I 
hereby tender you, as such agent of the said Pavel Daniloff Daniloff, 
the sum of 200^., and such other sum or sums of money as may be due 

i H. S. Thornton was a partner in this firm. 
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or owing to you in respect of tlie said goods ; and in the event of j-onr 
refusing to deliver tlie same to me, as such agent as aforesaid, I herebj* 
give you notice that I shall forthwith cause an action of trover to be 
commenced against you for the conversion of the said goods, and shall 
hold you responsible in respect thereof. 
Dated this 22d day of January, 1835. 

"Yours, &c. 

"John Lodis Lemme." 

The bill stated that Lemme, at the time of the demand, tendered 
and offered to pay any further amount of charges of the plaintiffs in 
respect of the iron, if the same should exceed 200/. The bill further 
stated that on the 1st of January, 1835, Thornton commenced an action 
of trover against the plaintiffs, to recover the iron, in which action a 
declaration was delivered on the 24th of January, 1835 ; and that an 
action of trover against the plaintiffs for the recovery- of the iron was 
also commenced by Daniloff, on the 23rd of January', 1835. 

The bill alleged that the warehouse rent, charges, and expenses on 
the iron, due to the plaintiffs, amount to the sum of 160/. 15s. 6d., and 
that the plaintiffs claim no interest or right in or to the iron, except in 
respect of their charges, their right to which is admitted bj' the defend- 
ants ; and that in manner aforesaid the iron is claimed by Thornton 
and Daniloff. The bill charged that the plaintiffs do not collude with 
Daniloff and Thornton or either of them, but are ready to dispose of the 
iron as the Court maj' direct ; that Daniloff alleges and insists that he 
claims the iron by a title paramount to the title of Thornton, or the 
persons under whom Thornton claims the same. 

The praj-er of the bill was, that Thornton and Daniloff might be 
decreed to interplead together, and that it might be ascertained to 
which of them the iron belongs and ought to be delivered over ; and 
that, whatever order the Court might make respecting the iron, proper 
directions might be given with respect to the lien which the plaintiffs 
have upon the same, and as to preserving such lien for the plaintiffs i 
and that in the mean time Thornton and Daniloff might be restrained 
from prosecuting their actions at law so commenced as aforesaid, and 
from commencing any other actions or proceedings at law or in equity 
against the plaintiffs touching the matter aforesaid. 

The bill was accompanied by the usual affidavit negati^^ng fraud ot 
collusion, or any other intent than to avoid being molested by the de- 
fendants' proceedings at law. 

To this bill the defendant Thornton put in a general demurrer, which 
was allowed by the Vice-Chancellor on the 11th of May, 1835. The 
plaintiffs now appealed from His Honor's decision. 

Mr. Maule and Mr. Richards for the bill. 

Mr. Jacob, Mr. Wigram, Mr. Girdkstone, Sr., and Mr. G'. S. Wikon, 
in support of the demurrer.^ 

1 The arguments of counsel have been omitted. —Ed. 
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Januaey 13, 1837. 

The Lord Chancellor. This was an appeal from an order of the 
Viee-Chancellor, allowing a demurrer of the defendant, Henry Sykes 
Thornton, to the bill, which is a bill of interpleader against this defend- 
ant so demurring, and one Pavel Daniloff. 

The question, therefore, turns entirely upon this, whether the state- 
ment in the bill constitutes such a case against the defendant Thornton 
as entitles the plaintiffs to the ordinaiy protection afforded by a bill of 
interpleader. [His Lordship then stated the allegations and the prayer 
of the bill.] 

The case tendered by every such bill of interpleader ought to be 
that the whole of the rights claimed bj- the defendants may be properly 
determined by litigation between them, and that the plaintiffs are not 
under any liabilities to either of the defendants beyond those which 
arise from the title to the property in contest ; because, if the plaintiffs 
have come under anj' personal obligation, independently of the question 
of propertj', so that either of the defendants may recover against them 
at law, without establishing a right to the property, it is obvious that 
no litigation between the defendants can ascertain their respective 
rights as against the plaintiffs ; and the injunction, which is of course 
if the case.be a proper subject for interpleader, would deprive a defend- 
ant, having such a case beyond the question of property, of part of his 
legal remedy, with the possibility at least of faiUng in the contest with 
his co-defendant ; in which case the injunction would deprive him of a 
legal right, without affording him any equivalent or compensation. 
Such a case, undoubtedly, would not be a case for interpleader. A 
partj- may be induced by the misrepresentation of the apparent owner 
of propertj^ to enter into personal obligations with respect to it, from 
which he may be entitled to be released by a court of equity ; but such 
a case could not be a subject for interpleader between the real and pre- 
tended owners. In such a case, the plaintiff would be asserting an 
equity for relief from a personal contract against one of the defendants, 
with which the other would have nothing to do. 

It is familiarly said that there is no intei-pleader between landlord 
and tenant, or principal and agent ; but it will be found that the reason 
for this lies deeper than might be inferred from the statement of this 
rule ; and that it is to be considered not so much as an independent 
rule,' as a necessary consequence of the prmciple of all interpleading. 
In both these cases, rights and Habilities exist between the parties, 
independent of the title to the property, or to the debt or duty in ques- 
tion, and which may not depend upon the decision of the question of 
title. It is true that in this case both the actions are actions of trover ; 
bat it was most properly admitted by the counsel for the plaintiffs, that 
the dealings of the plaintiffs with Mr. Thornton would be evidence for 
him in his action. Suppose, then, that those acts — the transfenring the 
ii-on into his name in the plaintiffs' books, and the letter of March 8, 
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1834 — should be held sufficient to procure for Mr. Thornton a judgment 
in his action, without inquiring whether Messrs. Eaikes had or had not 
a legal right to exercise dominion over the propertj' as they did, by 
ordering the transfer of it to Mr. Thornton, how could such a right be 
the subject of interpleader between Mr. Thornton and Mr. Daniloff? 

In such a case there would be no question in common, and therefore 
nothing to be tried between them ; Mr. Daniloff might obtain a verdict 
upon showing his title to the iron ; and Mr. Thornton, upon showing 
that Messrs. Crawshay had come under a personal liability by their 
dealings with him, independently of the question of title. This Court 
cannot take from Mr. Thornton a right he may have obtained against 
Messrs. Crawshay, without substituting some mode of litigation hj 
which he may enforce all his rights. In the ease supposed, this could 
not be done in any litigation with Mr. Daniloff. 

On the part of the plaintiffs, it was contended that this case must be 
regulated by the rule in cases of bailment. It will be to be considered 
what that rule is ; but that rule, if in favor of the interpleading, would 
not be decisive, because in the case of simple bailment, there is no 
personal undertaking, and no liability or right of action bej'ond that 
which arises from the legal consequences of the bailment. 

Hawes v. Watson^ and other cases show that Mr. Thornton may, 
from the acts of the plaintiffs themselves, have a right against the 
plaintiffs, independently of the question whether Daniloff be or be not 
entitled to the iron. This is a right w^hich cannot be the subject of 
litigation between the defendants, and what ground can there be for 
depriving Mr. Thornton of that right by injunction ? 

Up to a late period there does not appear to be any authority which 
could raise a doubt as to the rule of this court, with respect to inter- 
pleading in cases of bailment. 

The interpleader at law was where there was a joint bailment by 
both claimants. 

In equity, it is defined to be where two or more persons claim the 
same debt or duty. 

It is no exception to the rule that a tenant or an agent cannot file a 
bill of interpleader against his landlord or his principal, that where the 
landlord or the principal has created a subsequent interest in some 
other person, the tenant or agent may maintain such a bill ; because, 
in such case, the same debt or duty is claimed, and it is the act of the 
person entitled to such debt or duty which creates the equity of the 
party owing it. 

In Nickolson v. Knowles^ Sir John Leach acted upon this principle, 
and refused an injunction in an interpleading suit by a broker, against 
those by whom he was employed, and another who claimed the property 
by a paramount title. 

In Cooper v. De Tastet' Sir John Leach acted upon the same rule, 

1 2 B. & C. 540. 2 5 Madd. 47. » 1 Tamlyn, 177. 
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and refused to a -warehouseman, seeking to compel his principal to in- 
terplead with another person who had claimed the property, the benefit 
of an injunction. In that case, expressions are, by the report, attviliuted 
to the learned judge, which it may be difficult to explain. It appears, 
however, that the judgment was not given from any written note, and 
he may, perhaps, have been misunderstood. And if the expressions 
were used, they can only be considered as dicta ; the facts of the case 
not requiring any decision upon the point. The learned judge is sup- 
posed to have said that the case would be different if the plaintiff had 
been owner of a bonded warehouse ; but no reason is given for the dis- 
tinction ; and the circumstance of the warehouse being one appointed 
under the act to receive goods on bond does not alter the relative situa- 
tion of the owner and of the warehouseman. 

Two decisions, however, are supposed to have thrown doubt upon 
this established principle in cases of interpleader, — Pearson v. Cardon ' 
and Mason v. Hamilton.^ The fii-st, as reported, would certainly seem 
to create some difficulty ; the report attributing to the Vice-Chancellor 
the expression that admitting that the plaintiffs were agents for one 
partj-, yet that there was a claim made by another under a paramount 
title, and that His Honor was, therefore, of opinion that it was a case 
of interpleader. In this there must be some mistake ; interpleader, as 
between agent and principal, being admissible only where the adverse 
claim is under a derivative, and not under a paramount title ; and 
although the case on appeal before Lord Brougham is not reported,^ 
I have been furnished with a note of Lord Brougham's judgment, and 
have the satisfaction to find that his Lordship, in affirming the Vice- 
Chancelloi-'s order, recognizes the established rule, and anxiously 
guards himself against being supposed to intend any infringement upon 
it ; and he decided that case entirely upon its own peculiar circumstances, 
and upon the ground that the adverse claim was derivative and not 
paramount. 

In Mason v. Hamilton the principal question was that of costs, the 
party who had given the notice having withdrawn his claim, though not 
tiU after the biU was filed ; and as that was the party ordered to pa}- 
the costs, it is probable that the attention of the Court was not much 
directed to the point for which it is now cited ; and, even if that were 
otherwise, the case would be but a slight authorit}- for the present, in- 
asmuch as, although the bailor had directed the bailee, the plaintiff, to 
transfer the goods into the name of the party whose claim was after- 
wards acquiesced in, there was not, as in this case, any dealing between 
the bailee and such party, recognizing his right, and contracting with 
him upon the footing of it. Besides which, if the Vice-Chancellor did 
express any such opinion as is there attributed to him, I have the satis- 
faction of knowing, from the Vice-Chancelloi-'s judgment in this case, 
that at a subsequent period, when the point was brought distinctly 

1 4 Sim. 218, 2 Russ. & Mylne, 606. 2 5 gim. 19. 

8 The case is now reported, 2 Russ. & Mylne, 606. 
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before him, he entertained an opinion in conformity with that which I 
have expressed upon this subject. 

I have thought it right to enter thus fully into the case, not from any 
doubt I at the time entertained about it, but to remove an impression 
which seems to have been entertained, that those cases were to be con- 
sidered as affecting the other cases in questions of interpleader. 

The appeal must be dismissed with costs. 



TOWNLEY V. DEAEE. 

Befoee Lord Langdale, M. R., August 2, 1839. 

{Reported in 3 Beavan, 213.] 

Peter Kainee died in 1837, seised in fee of some chambers in the 
Albany which had been let by him to the plaintiff. He left two wills, 
dated respectively in 1836 and 1837, and which were contested in the 
Ecclesiastical Court. The defendants Deare and Mayhew claimed 
under the foi-mer, and the defendants Elwyn and wifb under the latter. 
In September, 1837, the Ecclesiastical Court decided in favor of the 
latter, but an appeal from this decision was pending in the Privy Coun- 
cil. 

Mr. Elwyn gave notice to the plaintiff not to pay his rent to Deare 
and Mayhew : the latter, in consequence of the plaintiff 's refusal to 
pay, commenced an action against him for the recovery of the rent. 

The plaintiff Townley, on the 15th of January, 1838, filed a bill of 
interpleader against Deare, Mayhew, and Mr. and Mrs. Elwj-n; and 
upon the usual affidavit he obtained an order to pay 1201., the arrears 
of rent, into court, and an injunction to restrain the proceedings against 
him at law. The defendants all appeared, and on the 30th of May, 

1838, Deare and Mayhew put in their answer. On the 27th of July, 

1839, they gave notice to dismiss for want of prosecution, and on the 
following day the plaintiff filed a replication. 

No answer having been put in by Elwyn and wife, the defendants 
Deare and Mayhew on the 27th of July, 1839, gave notice of mo- 
tion to dissolve the injunction with costs, so far as regarded them ; 
and that the 120^., cash in court might be paid out to them. The 
answer of Elwyn and wife was put in on the 30th of July, 1839, and 
the motion now came on. 

Mr. Pemberton and Mr. James Parker, in support of the motion, con- 
tended, that as the plaintiff had evinced very great delay in getting 
in the answer of Elwyn and wife, the defendants Deai-e and Mayhew 
were warranted by the authority of Hyde v. "Warren in moving to 
dissolve the injunction, and to have the money paid out to them: 
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Stevenson v. Anderson ; and that, at all events, the Court ought now to 
put the right in a train of inquiry, by directing an issue at law.^ 

Mr. Tinney and Mr. Toung, for the plaintiff, argued that there had 
been no collusion or neglect on the part of the plaintiff. 

Mr. Lofttis Wigram, for Elwyn and wife, did not object to the injunc- 
tion being dissolved, but resisted the payment of the fund in court to 
the other defendants. He contended that, as the value of the property 
was small, it would be wholly spent in the trial of an issue, which he 
therefore opposed. 

Mr. Pemberton, in reply. 

The Master of the Rolls. ^ It is to be observed that, in all cases of 
interpleader, the plaintiff, to a certain extent, admits the right of each of 
the defendants as against himself, and he undertakes the dutj'' of bringing 
the defendants into controversy to ascertain their rights. Not having 
done this, the plaintiff has been guilty of such negligence as might have 
deprived him of protection against the party whose right, as against him- 
self, he admits by the fact of filing the bill of interpleader. It appears, 
however, that, after the notice of motion was given, the answer of the 
other defendants was put in, and then, for the first time, the parties are 
really brought into conflict. The circumstance of the remaining 
answer having been put in, pending the notice of motion, makes a 
great difference ; for, although the defendant was right when he gave 
the notice of motion, in consequence of the negUgence of the plaintiff, 
yet, when the answers are aU put in, another question arises, namely, 
how can the matter in litigation be best decided? I think, notwith- 
standing the argument to the contrary, I have known bills of inter- 
pleader brought to a hearing, but never without obsei-vations falling 
from the Court as to why the matter had not, in an earlier stage, been 
put in a train of investigation. However, in this case, both parties 
have now put in their answers ; both claim the money in court ; and an 
application being made to pay the money to the parties making this 
motion, the question is, whether I have not jurisdiction to put the mat- 
ter in a course of inquiry ; and if so, how can it be best effected? I 
think I have such jurisdiction, and that the question in this case being, 
who is entitled to the testator's real estate, it can be properly deter- 
mined only by means of an issue. 

The defendants must therefore proceed to an issue devisavit vel non ; 
the Elwyns being plaintiffs, and Deare and Mayhew defendants ; and 
the plaintiff must continue to pay his rent into court. I make no order 
as to costs on this occasion, but will give liberty to the parties to apply. 

1 The Thames and Med way Canal Company v. Nash, 5 Sim. 280. [This was an 
interpleader suit. The defendants had entered into evidence as against each other. 
The Vice-chancellor said that, in interpleading suits, it was not necessary for co- 
defendants to enter into evidence as against each other, because the court always 
directed an inquiry to be made, or an action to be brought, upon the answers 
merely. — Ed.] . 

2 His Lordship's statement of the case has been omitted. — Ed. 
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It is said that though the right to the personal estate only can be 
determined by the Ecclesiastical Court, yet, as the real estate is of 
comparatively small value, the question respecting it wUl virtually be 
settled b}- the same decision ; but that can only be so by arrangement. 

I recollect a case of Dew v. Clarke,^ in which the father of Mrs. 
Dew had a large personal estate, but a very small real estate ; there 
was htigation in every court into which it could be carried ; the plain- 
tiff, Mrs. Dew, was successful in maintaining that the will was invalid 
as to the personal estate, but she could not estabhsh her right to the 
real estate without an action, and to avoid the trial, she gave up her 
claim to the real estate altogether.^ 



CKAWFORD V. FISHER. 

Before Sir Lancelot Shadwell, V. C, January 31 and February 

1, 1840. 

[Reported in 10 Simons, 479.] 

This was an interpleading suit respecting a balance, amounting to 
496?. , in the hands of the plaintiffs. One of the defendants had brought 
an action against the plaintiffs to recover that sum ; and the other de- 
fendant had filed a bill in Chancery against them, prajdng that the 
necessary accounts might be taken to ascertain the balance, and that 
the amount to be found due might be paid to him. 

The plaintiffs paid the 496?. into court, and obtained an injunction, 
restraining the prosecution of the suit as weU as the prosecution of 
the action. 

The defendant who had filed the bill against the plaintiff now moved 
to discharge the order for the injunction. 

Mr. Knight Bruce, in support of the motion. Although Lord Eldon 
decided, in Morgan y. Marsack,^ that legal and equitable claims might 
be jouied in an interpleading suit, yet it is not the rule that a suit in 
equity is to be stopped by the filing of a bill of interpleader. 

Mr. Wiffram and Mr. L. Wtgram, for the plaintiffs, said that in 
Warmgton v. Wheatstone,^ the injunction granted by Lord Eldon 
restrained the proceedings in the suit in equity, as weU as those in the 
action at law. 

Some doubt having been expressed as to this point, the Vice-Chan- 
ceUor said that he would direct Reg. Lib. to be searched for the order 
in Warington v. "Wheatstone. 

1 1 Sim. & St. 108, and 5 Russ. 163. 

' Noy^l4 1840. The Lord Chancellor refused with costs a motion, by way of 
appeal, of Elwyn and wife. ' ' 

s 2 Mer. 107. 
« Jac. 202. 
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Febeuaey 1. 
On this day the Vice-Chancellok said that he had looted at the order 
in Warington v. Wheatstone in Eeg. Lib., and that the order that was 
made was to grant an injunction to restrain the action at law, and 
another injunction to restrain the suit in equity. 

Motion to dissolve the injunction refused. 



JEW V. WOOD AND Others. 
Before Lord Cottenham, C, March 27 and 31, 1841. 

[Reported in Craig Sp Phillips, 185.] 

The plaintiff in this cause was the tenant of a house and printing- 
office at Gloucester, formerly the property of James Wood, deceased, 
under whom the plaintiff had held the house, at a yearly rent, for several 
years previous to his death. James Wood died in the month of April, 
1836, leaving real and personal estates to a very large amount. Shortly 
after his death, two testamentary papers were set up, as containing his 
last will ; by the first of which he appointed his friends. Sir Matthew 
Wood, Bart., John Chadborn, Jacob Osborn, and John S. Surman, to 
be his executors ; and by the second, which bore date two days after 
the first, and was attested by three vritnesses, he declared his wish 
that his executors should have all his property which he might not 
dispose of, and that all his estates, real and personal, should go amongst 
them and their heirs, in equal proportions, subject to his debts and to 
any legacies which he might thereafter bequeath. 

A suit having been instituted in the Ecclesiastical Court, in which 
the validity of those papers, as regarded the personal estate, was called 
in question, that Court pronounced its judgment on the 20th of P^ebruary, 
1839, by which it refused probate of the first paper. From that judg- 
ment, however, the persons named as executors appealed to the Privy 
Council. In the meantime the plaintiff had made several payments of 
rent to them, as devisees of James Wood, the last of such payments 
being made on the 3d of February, 1838, in satisfaction of the rent due on 
the 29th of September preceding. 

On the 30th of March, 1839, the plaintiff received a written notice, 
purporting to be given on behalf of certain persons who claimed to be 
co-heirs of James Wood, and requiring him to pay his rent in future 
to them. That notice was followed, a few days afterwards, by a coun- 
ter-notice from the four persons above named, requiring him to pay 
his rent, as before, to them. Under those circumstances, the plaintiff 
paid no more rent to any one ; and on the 15th of June Sir Matthew 
Wood and Jacob Osborn caused distresses to be levied on the premises 
for their respective one-fourth shares of the rent then in arrear. On 
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the 9th of December, 1840, the plaintiff declared in actions of replevin 
against those two parties and their respective bailiffs ; and the defend- 
ants in those actions having respectivelj- avowed and made cognizance, 
the plaintiff pleaded non ienuit, upon which pleas issue was joined. On 
the 3d of Fcbruarj^ 1841, the defendants in those actions gave the plain- 
tiff notice of trial for the ensuing Gloucester assizes, and on the 9th of 
March following, the bill in this cause was filed against Sir Matthew 
Wood, Jacob Osborn, John Surman, and the devisees of John Chadborn, 
who was then dead, and also against the several persons who had claimed 
to be the coheirs of James Wood, with the husbands of three of them who 
were married women, alleging that shortly after the death of James Wood, 
Sir Matthew Wood, Osborn, Surman, and Chadborn called a meeting 
of his tenants, which was attended by the plaintiff amongst others, and 
at which they represented that James Wood had made a will bj' which 
he had devised all his real estates to them, and appointed them his 
executors ; that upon the faith of that representation the plaintiff paid 
to them the rent then due for the house and printing-office, and also 
signed a memorandum, the exact purport of which he was unable to 
set forth, inasmuch as it had ever since remained in their possession, 
but which was alleged to be an acknowledgment of their title to the 
premises as devisees of James Wood, and tliat his subsequent payment 
of rent to those persons had been made upon the faith of the same 
representation, no other person having made any claim upon him in 
respect of the rent, previously to the notice of the 30th of March, 
1839. 

The bill then alleged that the coheirs also threatened to take pro- 
ceedings against the plaintiff for the rent in arrear ; and it prayed that 
the defendants might be decreed to interplead together, and that it 
might be ascertained, in such manner as the Court should direct, to 
whom the rent of the house and printing-office belonged and ought to 
be paid, and tliat the plaintiff might be at liberty to pay into court the 
sura of 84?., being the rent which had accrued since the 29th of September, 
1837, and the rent which should thereafter become due, which he 
thereby offered to do, for the benefit of such of the defendants as 
should appear to be entitled to it, and that upon such payment, the 
defendants. Sir M. Wood and Jacob Osborn might be restrained, by 
injunction, from further proceedings in the actions of replevin ; and 
that all the other defendants might, in like manner, be restrained from 
levying any distress, and from commencing or prosecuting any action 
or other proceedings at law against the plaintiff, in order to compel 
payment of the rent which had accrued due for the premises since the 29th 
of September, 1837, or of the rent which should thereafter accrue due in 
respect thereof. 

The bill was accompanied by the usual affidavit, denjing collusion 
between the plaintiff and the defendants, or any of them. 

Sir Matthew Wood, by his answer, set forth the memorandum 
referred to by the bill, and which was in fact an entry in a book belong- 
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ing to Jacob Osborn, which entry was signed by the plaintiff, and 
purported to be a settlement of account between him and Sir M. Wood, 
Osborn, Surman, and Chadborn, on the 23d of May, 1836, for the rent 
due from the plaintiff on Lady Day preceding. Sir Matthew Wood 
then stated his beUef that the plaintiff did give credit to the represen- 
tations made at the meeting, and that no claim or demand of rent had, 
previously to tha,t occasion, been made upon him by any other person. 
He then stated that he did not know whether the notice of the SOtli of 
March was the first intimation the plaintiff received that any person other 
than himself and his codevisees laid claim to the premises ; but he said 
he believed that the plaintiff was aware of the pendency of the suit in 
the Ecclesiastical Court before he made his last payment of rent, that 
suit having been commenced in the month of June, 1836. 

Before the answer was put in, the plaintiff had obtained an ex parte 
injunction in the terms of the prayer of the bill, upon paj-ment into 
court of the amount of rent claimed. 

The defendant Sir M. Wood, after putting in his answer, moved, 
before the Master of the Rolls, to dissolve the injunction, but his 
Lordship refused the motion, and it was now renewed, by way of 
appeal, before the Lord Chancellor. 

Mr. Turner and Mr. Walker, in support of the motion. A plaintiff 
in a bill of interpleader is bound to show that there is no question 
between himself and either of the defendants, collateral to that upon 
which he calls upon them to intei-plead. Crawshay v. Thornton.^ The 
general principle will not now be disputed ; but it will be said that the 
plaintiff, having originally taken possession under James Wood, con- 
tinued after his death to be tenant to his heirs, and that he has never 
been tenant to the parties claiming under his will. He has, however, 
paid rent for two years to those parties, and it is not suggested that 
he has done so in consequence of any wilful misrepresentation or con- 
cealment on their part : on the contrary, he appears to have persisted 
in paying his rent to them after he must have known that their title 
was disputed. That circumstance alone distinguishes this case from 
those cases at law which will be cited on the other side ; but even if 
those cases were not so distinguishable, their authority is considerably 
shaken by the case of Hall v. Butler,'' which is the latest decision on 
this subject, and which, if it has not restored the old rule, that a 
tenant cannot, under any circumstances, be allowed to dispute the title 
of the person whom he has once recognized as his landlord, is sufficient, 
at least, to show that the point is one which admits of very nice dis- 
tinctions, and on which the law is far from being accurately defined. 
At all events, it is not so clear that what has taken place between the 
plaintiff and the parties claiming under the will has not created a new 
tenancy as to justify this Court in depriving the defendant who makes 
this motion of the opportunity of discussing that question before the 
tribunal to which it properly belongs. Powis v. Smith.' 

1 2 Mylne & Craig, 1. ^ lo Ad. & E. 204. « 5 B. & Aid. 850. 
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Mr. Wigram and Mr. Chapman Barber, contra. The argument on the 
other side proceeds upon a misapprehension of the doctrine laid down 
in Crawshay v. Thornton. It was never meant to be decided in that 
case that because a stalceholder has acknowledged the title of a person 
hy letter or otherwise, he is estopped from requiring that person to 
interplead with a third party. The facts of that case were simply 
these — that the firm of which the plaintiff was a member, having 
received a deposit of some Iron from Raikes, had, b^- his directions, 
written a letter to Thornton, informing him that the}' held the iron at 
his disposal ; after which a paramount claim to the iron was set up by 
Daniloff. Now the ground of the decision was, not merely that a letter 
had been written bj- Crawshay to Thornton, acknowledging his title, 
but that that letter had given to Thornton the same rights, as against 
Crawshaj-, which Raikes had before, and consequently that inasmuch as 
Crawshaj- could not have made Raikes, from whom he originall}- received 
the iron, interplead with Daniloff, so neither could he make Thornton. 

It cannot, however, be doubted but that Crawshay might, notwith- 
standing the letter, have required Thornton to interplead with Raikes. 
And if so, neither the case of Crawshaj' v. Thornton, nor that of Hall 
V. Butler, which turned upon the same principle, can furnish any au- 
thority against the order now appealed from. It is true that the deal- 
ings between the stakeholder and one of the claimants may be of such 
a nature as to create rights and liabilities between them, which no 
litigation between those claimants alone could determine, and cases 
might perhaps be put, in which a court of equity would hesitate to 
decide upon the effect of such dealings, upon a motion for an injunc- 
tion, or upon a demurrer to a bill of interpleader ; but it does not there- 
fore follow that the mere fact of the stakeholder having dealt with or 
written to a party gives that party a right to say that he will have the 
opinion of a court of law as to the legal effect of what had been done 
or written. Your Lordship has lately decided the contraiy in the case 
of Suart V. Welch,^ which shows that there is no such invariable rule 
on the subject, and that this Court will not withhold its interposition in 
such a case, provided it can see clearly, from the facts before it, what 
the opinion of a court of law would be. 

In the present case, the legal effect of what is alleged to have taken 
place between the plaintiff and the defendants claiming under the will, 
can admit of no question : because it has been established, by a long 
series of decisions at law, that although a tenant cannot be allowed to 
dispute the title of the party from whom he has received possession, 
yet that mere attornment by a tenant, already in possession of land, 
to another, on the supposition of his being the owner, is not sufficient 
to create a tenancy between them, or consequently to preclude the 
party so attorning from afterwards putting the other to the proof of 
his title, if an adverse claimant should appear. Rogers v. Pitcher,^ 

1 4 Mylne & Craig, 805. 2 g Taunt. 202. 
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Fenner v. Duplock,i Gregoi-y v. Doidge,^ Hopcraft v. Kejs,^ Doe dem. 
Ple^'in v. Brown.* 

The consequence is that the only issue to be tried in this action is an 
issue of devisavit rel non, with which the plaintiff has no concern, and 
which he has therefore a right to insist shall be tried between the par- 
ties really interested in the question. 

Mr. Turner, in replj'. 

The Lord Chancellor. This is a bill of interpleader, filed by a 
person who is a tenant of part of the lands belonging to the late Mr. 
James Wood, against certain persons who claim under the alleged will 
of Mr. Wood, and others who claim as heirs-at-law. The question in 
contest between the codefendants being whether there was a good 
testamentary disposition of the property of the late Mr. James Wood, 
it would be quite a regular case for a bill of interpleader, if it were not 
for certain special circumstances which are stated to have taken place 
between the tenants of the property and those who claim to be devisees. 

Sir Matthew Wood, the party who disputes this being a proper case 
for intei-pleader, states that after the death of James Wood, there 
being papers found which were supposed by the defendant to pass the 
real estate (and which is a subject still under litigation) , a meeting was 
caUed of the tenants, which was attended, amongst others, hy the 
present plaintiff. He states that, upon that occasion, the defendant 
and other persons who claim as devisees represented that they were 
entitled to these lands, lately the estate of James Wood, under the will 
made by him as before mentioned ; and the defendant says that he 
believes that the plaintiff did believe such representation to be true. 
Then the answer states the circumstances under which those tenants 
signed a paper containing an account of rent, and subsequentlj- paid 
rent to those who claim as devisees, for a certain length of time after 
this meeting took place. 

These are the circumstances, taken from the answer of the defend- 
ant, upon which the question is raised, whether this be or be not a proper 
case of interpleader. The Master of the Rolls considered it to be so, 
and restrained certain proceedings which were pending between the 
parties for the recovery of rent due from the tenant. The Master of 
the EoUs gi-anted an injunction, as is usual in cases of interpleader, 
upon the plaintiff pajang the rent due into court. It was objected to 
the order of the Master of the EoUs, that this was not a proper case 
of interpleader, within the principle laid down in Crawshayr. Thornton, 
because the plaintiff was under liabilities to one of the defendants, 
Sir M. Wood, beyond those which arose from the title to the property 
in question, and which no htigation between the codefendants would 
therefore determine. That was the principle laid down in Crawshay v. 
Thornton, derived from the cases which I found to have established, 
as I thought, that rule ; and no question is raised in this case as to 

1 2 Bing. 10 2 3 Bing. 474. » 9 Bing. 613. M Ad. & E. 447. 
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that doctiine. The question is, whether this case falls within it or 
not. 

Now such liability, namely, a liability between the plaintiff and Sir 
Matthew Wood, independently of the question arising upon the title 
in contest between the codefendants, is said to arise from the plaintiff's 
being precluded from disputing the title of Sir M. Wood as his land- 
lord, upon the ground of having paid rent and done other acts, stated 
to amount to an attornment and acknowledgment of Su: M. Wood 
as his landlord. The question, therefore, is, whether the facts stated 
in the pleadings, or rather the answer of Sir M. Wood, show that there 
is a substantial question to be tried upon that ground between Sir M. 
Wood and the plaintiff; for the mere fact of such a claim being made, 
and such a question being raised, cannot avaU, unless it appears to the 
Court that there is a real and substantial question to be tried. In a 
question of injunction, if it turns upon a matter of law or equity, the 
Court exercises its discretion to see whether there is really a substan- 
tial question to be tried ; and if, instead of being a matter of law or 
equity, it be a matter of fact, it must also exercise a similar discretion. 

Now several cases were cited to show that what has taken place between 
the plaintiff and Sir M. Wood precluded the plaintiff, the tenant, from 
disputing the title of Sir M. Wood, whatever might be the result of the 
litigation between Sir M. Wood, claiming as devisee, and the heirs at 
law, who dispute the will set up on part of the devisees ; and I post- 
poned the consideration of this case till to-day that I might have an 
opportunity of examining those cases. 

It appears to me established, by the uniform current of all the cases 
(for there is not that discrepancy between the cases which was sug- 
gested) , that the rule of law is, that after the death of the person to 
whom the occupier became tenant, the tenant may require the person 
claiming under the original lessor to prove his title under such original 
lessor ; and that although the tenant has paid rent to the person so 
claiming under the original lessor, he is not precluded from so doinw 
by the paj'ment of rent and other acts, which might, under other cii° 
cumstances, amount to an attornment.^ . . . 

Upon this review of the cases at law, there appears to me to be no doubt 
but that the plaintiff, notwithstanding what has passed between him 
and the defendant. Sir M. Wood, is entitled to show, if he can, that 
Sir M. Wood is not a devisee of the original lessor, and there- 
fore not entitled to the tenant's rent; for that there is no question 
between the plaintiff and any of the defendants, except that which is 
in dispute between the different defendants, and that this is, therefore, 
a proper case for interpleader. 

The motion must be refused, with costs. 

His Lordship here commented upon the cases of Rogers v. Pitcher, Fenner v. 
Duplock, Gregory <;. Doidge, Hopcraft v. Keys, Doe d. Plevin u. Brown, and HaU 
V. Butler, cited supra, — Ed. 
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MASTEEMAN v. LEWIN. 

Before Lord Cottenham, C, Januaet 11, 1847. 

[Reported in 2 Phillips, 182.] 

The defendant Lewin having brought an action of trover against 
the plaintiff for certain title-deeds, this bill was filed for an injunction, 
and to compel Lewin to interplead for them with the other two defend- 
ants, John Wild Price and Joseph Price. 

The bill stated that the plaintiff, who was a solicitor, had become 
possessed of the deeds as successor in business to one Herman de- 
ceased, who had been one of the trustees under indentures of settle- 
ment, dated in the year 1799 (the last of the deeds in question in point 
of date) , b}' which the estate to which the deeds related, and which 
then belonged to Anna Maria Price, the mother of the defendant, 
Joseph Price, had been settled previouslj' to her man-iage, to the use of 
herself and her then intended husband for their successive hves, with 
remainder to the children of the marriage as tenants in common in fee. 
That Anna Maria Price had died in 1819, and her husband in 1833, 
and that they had nine children, aU of whom survived them. The bill 
then stated the claims that had been made to the deeds by the three 
defendants ; Lewin claiming them as purchaser of the estate from the 
nine children, John Wild Price, as surviving trustee of the settlement, 
and Joseph Price, on a suggestion that his mother was under age at 
the date of the settlement, claiming them as her eldest son and heir- 
at-law. And the bill charged that the plaintiff had offered to deUver 
the deeds to Lewin, upon having an indemnity against the other claims, 
but that the offer had been refused. 
An injunction was obtained ex parte on the filing of the bill. 
The defendants, John Wild Price and Lewin, both duly put in their 
answers, insisting on their respective claims as suggested by the bill. 
The answer of Lewin, which was filed in February, 1845, set forth the 
several indentures by which the shares of the nine children, including 
Joseph, had been conveyed to him upon their successively attaining 
twenty-one ; the last of such indentures being dated in 1841. He fur- 
ther stated that he had been in the receipt of the rents and profits of 
the several shares from the dates of the conveyances respectively, and 
he insisted on the conveyance of his share by Joseph, on the Statute of 
Limitations, and on lapse of time, as a bar to the right of the latter as 
heir-at-law, if any such existed. He also alleged collusion between the 
plaintiff and Joseph Price. 

At the beginning of July, 1845, Lewin gave notice of a motion to 
dismiss the bill for want of prosecution, and, a few days afterwards, 
notice of another motion to dissolve the injunction. Both the motions 
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came on to be heard before the Vice-Chancellor Knight Bruce on 
the 13th of July; when, notwithstanding Joseph Price had not 
answered, and did not appear upon the motion. His Honor made an 
order, by which, after reciting that J. W. Price, by his counsel, dis- 
claimed, and that the plaintiff undertook to deposit the deeds with the 
Clerk of Records and Writs, it was referred to the Master to inquire 
whether Lewin was entitled to the deeds ; whether Joseph Price had 
ever made any and what claim to them ; and when and under what cir- 
cumstances the deeds came into the possession of the plaintiff; with 
libert}' to state special circumstances, and liberty to Joseph Price to 
attend the inquiries ; and it was further ordered that both the motions 
of Lewin should stand over till after the Master should have made Ms 
report. 

In October, 1845, Joseph Price put in his answer, insisting on his 
claim to the deeds on the ground stated in the biU. 

On the 30th of June, 1846, the Master made his report, by which, 
after reciting that he had been attended by Joseph Price as well as by 
the other parties, he found that Lewin was entitled to the deeds ; and 
that Joseph Price had claimed them before the biU was filed, and had 
also carried in a state of facts and claim before hun, but had not 
adduced any evidence in support of it. 
The report having been confirmed. 

The two motions came on again before the Vice-Chancellor, on the 
25th of November, 1846, when it was ordered that the plaintiff should 
pay to the defendant, J. W. Price, 40s. costs, in respect of his costs 
of the suit ; and to the defendant Lewin his taxed costa of the two 
motions, and of the proceedings in the Master's office under the order 
of the 13th of July, 1845, and of that application and consequent 
thereon ; and that the injunction should be continued, and the docu- 
ments delivered by the plaintiff to Lewin. 

This was an appeal motion on behalf of the plaintiff to discharge 
both the order of the 13th of July, 1845, and the order of the 25th of 
November, 1846. 

Mr. Cooper, for the appeal motion, contended that the first order 
was irregular, it being contrary to the practice of the Court, in suits of 
this kind, to put the parties to interplead, or to direct any inquiry into 
their respective claims, until all the answers had come in. If, upon a 
motion to dismiss the bill, or to dissolve the injunction, it appeared 
that the plaintiff had been remiss in getting in the answers, the Court 
might either grant the motion, or give the plaintiff further time either 
to compel an answer or to take the bill pro confesso against the party 
in default ; but to direct inquhies as to the titles of the several claim- 
ants before they had respectively informed the Coui-t what their claims 
were, was contraiy to all principle as well as to established prac- 
tice. Hyde v. "Warren,^ Townley v. Deare,* Farebrother v. Prattent,' 

1 19 Ves. 822. 2 3 Bear. 213. s 5 Price, 803. 
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Stalham v. Hall.^ Had the Court in this case defen-ed the inquiries 
until Joseph Price had answered, the expense which had been occa- 
sioned miglit have been spared ; for it would have appeared that the 
onlj- issue to be tried between the parties was, whether Anna Maria 
Price was of age at the date of the settlement. Independently of this 
objection, it was insisted that the inquiries themselves were unusual in 
form, and imperfect ; for, while the inquiry as to Lewin was, whether he 
was entitled to the deeds ; as to Joseph Price, it was only whether he 
had made a claim to them, not whether he was entitled. 

As to the second order, he contended that it was inconsistent with 
itself, for if collusion had been proved, which it was not, the bill ought 
simply to have been dismissed ; whereas the Court in fact ordered the 
deeds to be delivered to one of the defendants : if, on the other hand, 
there was no evidence of collusion, where was the ground for making 
the plaintiff pay the costs ? Lewin, by insisting on the Statute of Lim- 
itations and other grounds of defence against Joseph Price's claim, 
shewed that he did not consider it frivolous or without some foundation. 

The Lord Chancellor, on looking at the first order, observed that 
it did not recite an affidavit of service on Joseph Price, and that that 
omission made the order iiTCgular without going any fm-ther, for it was 
the very essence of an interpleading suit that the plaintiff was subject 
to adverse claims by several parties ; when an injunction was granted 
in such a suit, all the defendants were interested in it, and, on a motion 
to dissolve it, the Court could not proceed in the absence of any of the 
claimants. 

Mr. Russell and Mr. Montague, for Lewin, said that the first order 
was in fact an indulgence to the plaintiff, and having been accepted bj- 
him as such at the time, to avoid the dismissal of his bill, he ought not 
now to be heard to complain of it as informal. 

[The Lord Chancellor. If the defendant was entitled to have the 
bill dismissed, why did he not insist upon it? Instead of that, he 
chose to take the order now before me, and the only question now is, 
whether that order is consistent with the practice in interpleading 
suits.] 

If the plaintiff could be heard at all to complain of irregularity in the 
order, it could only be on the ground that Joseph Price would not be 
bound by it, or, consequently, by the subsequent proceedings ; and, 
therefore, that the plaintiff would lose the indemnity which it was his 
object by this suit to obtain. But it was impossible to say that Joseph 
Price would not be bound by the proceedings, when he had attended 
the inquiries before the Master, and been an actor in them. As to the 
substance of the inquiries, they were calculated to settle all matters 
which were really in dispute between the parties. John Wild Price 
being out of the way, the only contest was between the other two, and 
if Lewin was entitled to the deeds, it followed, of course, that Joseph 

1 Turn. & Euss. 30. 
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Price was not, and vice versa. Had the plaintiff, for his own security 
or satisfaction, desired an inquiry, whether, in the event of Lewin not 
being found to be entitled, Joseph Price was entitled, he might have 
had it ; but, from the nature of the case, such an inquiry would obvi- 
ously have been superfluous. As to the second order, they contended, 
that that part of it which related to the costs was justified both by the 
circumstances before adverted to, under which the original order was 
made, and also by the frivolousness of the claim of Joseph Price, 
which, coupled with other circumstances stated in the Master's report, 
warranted at least a strong suspicion that the plaintiff had throughout 
been colluding with him. 

The Lord Chanoellok observed during the argument, that if no 
authority could be produced for the course adopted in the first order, 
it was useless to go into the question on the second order as to collu- 
sion, and that part of the case was accordingly but little discussed. 

At the conclusion of the argument for the respondent, 

The Lord Chancellor said : This is a very unfortunate case, and 
onty one of several instances that have lately come before me, of an 
attempt to do justice in the particular case by means of a departure 
from the regular course and practice of the Court. If that course and 
practice had been followed in this case, the rights of the parties would 
now have been satisfactorily ascertained, and the contest would have 
been at an end. The great difficulty which I now feel is, being satis- 
fied that the order of July, 1845, is irregular, how to deal with the 
litigation without involving the parties in further expense. 

The bill states adverse claims of two parties, one claiming under a 
settlement, the other against it, on the ground that the property 
devolved upon him as heir-at-law. That is a case in which the plaintiff 
is entitled to the interference of the Court, upon a bill of interpleader. 
A bill is accordingly filed. One party puts in an answer, the other 
does not. The first then moves to dismiss the bill, and then to dis- 
solve the injunction. But the suit was not then in a state in which 
the Court could dispose of the matter, because one of the defendants 
not having put in his answer, the Court could not know what his case 
might be. The proper course in that state of things would have been, 
either to give the plaintiff flirther time to get in the answer or take the 
bill pro confesso against the defendant who had not answered, or, if the 
Court sliould be of opinion that the plaintiff had not entitled himself 
to that indulgence, to dismiss the bill. Instead of which, however, 
without any notice to the defendant who had not answered, the Court 
refers it to the Master to inquire whether the party who has answered 
was entitled to the deeds ; and as to the other, not whether he was 
entitled to the deeds, but whether he had made a claim or not. Now 
that is obviously not the proper form of inquiry in a suit of this nature : 
for, suppose the Master had found that the defendant Lewin was not 
entitled, he might perhaps have seen that the other defendant was 
entitled, but yet he would have no authority under such an order as 
this to say so. 
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In these cases, the Court is bound not onlj' to consider the interests 
of the parties in the suit, but as far as possible to keep the practice of 
the court intact. By neglecting to do so, it runs the risk of having 
all the subsequent proceedings set aside by reason of the in'egularity of 
the order on which thej' are founded. When, by a single departure 
from the practice, a suit is once involved in a labyrinth of this kind, it 
is impossible to extricate the parties without great expense. 

Mj- object now is to effect that at as Uttle cost as possible : I should 
&&y, upon the evidence, that the costs ought to be paid by Joseph 
Price, because there being an absence of all evidence of collusion, and 
positive evidence of a claim having been made by Joseph, if he cannot 
establish that claim, he, being the author of the expense which has 
been incurred, ought to pay it. But if I were to act upon infonnation 
irregularly obtained, I should be falling into the same error which has 
been committed in the court below by the coui'se which has already 
been taken. I can, therefore, only discharge these orders. It is 
extremely to be regretted, but I have no option. From what has been 
done, however, one can pretty well see that the only question wiU be 
between the plaintiff and Joseph Price as to the costs ; for it is plain 
that Lewin's title to the deeds will not be contested, and as I cannot 
order the plaintiff to pay the costs without more evidence of collusion 
than I have now, I can only throw it out for the consideration of the 
parties, that if collusion be made out, the plaintiff will have to pay the 
costs : if not, Joseph will have to pay them : and as I believe he is 
unable to pay them, I should suggest whether the defendant Lewin 
would not do well to abandon that part of the order which entitles him 
to costs as agaiust the plaintiff, instead of forcing the plaintiff to go on 
with the suit merely for the sake of the costs. Let the order not be 
drawn up till the parties have considered what shall be done. 

The case was not mentioned again. 



EAST AND WEST INDIA DOCK COMPANY v. LITTLEDALE. 

Before Sir James Wigeam, V. C, Jtily 18 and 25, August 1, 3, 
AND 4, November 25, and December 2, 5, 16, 19, and 22, 1848. 

[Reported in 7 Hare, 57.] 

In December, 1847, the ship " Coromandel," with a cargo consisting 
partly of six hundred and thirty-nine bales and ten half-bales of cotton, 
consigned to the order of Syers, Livingstone, & Co. , of Bombay, entered 
the plaintiffs' docks, and on the 7th of January, 1848, the bills of lading 
of the cotton, indorsed to Littledale & Co. , were lodged at the dock office. 
On the 9th of January, 1848, the Dock Company received notice from 
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the solicitor of certain Parsee merchants of Bombay, named Dadabboy, 
Pestonjee, & Mancherjee, not to deliver any part of the cotton by the 
" Coromandel" without their consent or that of their agents, Forbes & 
Co, — the house of Syers, Livingstone, & Co., the purchasers, having be- 
come insolvent, and the said Parsee house claiming, as unpaid vendors, to 
stop the cotton in transitu. In consequence of this notice the Dock Com- 
panjr refused to deliver the cotton to Littledale & Co., notwithstanding 
that firm oflered to indemnify the Company. On the 31st of January, 
Littledale & Co. brought trover for the cotton against the Dock Company. 
The Company, on the 17th of February, took out an interpleader sum- 
mons under the statute, calling upon Littledale & Co. and the Parsee 
merchants to show cause why they should not appear and state the 
nature and particulars of their respective claims to the subject-matter of 
the action, and maintain or relinquish the same, and abide by such 
order as might be made thereon ; and why, in the meantime, aU further 
proceedings should not be stayed. The summons was served upon Lit- 
tledale & Co. and upon Forbes & Co., as the agents of the Parsee 
house, and was heard before Baron Parke. Forbes & Co. appeared, 
and objected to the jurisdiction of any judge in this country over the 
Parsee merchants, natives of, and residing at, Bombay. The matter 
was from time to time adjourned, but no order was made, the learned 
judge having (as the bill stated) been of opinion that the questions 
between the parties could only be satisfactorily disposed of in the Court 
of Chancery. 

On the 15th of April, the plaintiffs filed their bill of interpleader 
against Littledale & Co., and Dadabboy, Pestonjee, & Mancherjee, 
and obtained the usual injunction to restrain proceedings in the action. 

Littledale & Co., by their answer, stated that they were the liolders 
of the bills of lading of the cotton, for value, long before the arrival of 
the "Coromandel" in this country. They insisted that there was no 
ground for requiring them to interplead, and claimed from the plaintiffs 
the amount of the loss which they had suffered by the depreciation 
of tlie market-price of the goods. The other defendants had not 
answered. 

The Solicitor- General^ and Mr. Folleit, for the defendants Littledale 
& Co., moved to dissolve the injunction. They submitted tliat the 
bill did not state a case throwing the least doubt upon their title to the 
cotton. The Parsee merchants, having sold the cotton to Syers, Liv- 
ingstone, & Co., had entirely parted with it, and had clearly no right 
to stop it in transitu between Syers, Livingstone, & Co. and a subse- 
quent purchaser. Lickbarrow v. Mason.'' The bill was without any 
reasonable pretence ; and unless there be some reasonable ground for 
the adverse claim, this Court will not restrain the proceedings of the 
party in whom the right is apparently vested.^ . . . Messrs. Littledale 

1 Sir John Romilly, — Ed. -^ q East, 21, n. 

8 The learned counsel here quoted from the judgment of Lord Eldon in Martinius 
V. Helmuth, supra p. 158. — Ed. 
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had, moreover, offered to indemnify the plaintiffs against any claim to 
the cotton by other parties, which indemnity they ought, in such a case, 
to have accepted. 

Mr. Wood and Mr. Prior, for the plaintiffs, submitted that they were 
in a position which rendered a bill of interpleader proper ; and that the 
action of trover ought not to be allowed to proceed against them : 
vStevenson v. Anderson ; unless the other claimants of the goods should 
undertake to defend the action and indemnifj' the plaintiffs. 

The Vice-Chanoellor said that the right to sustain a suit of inter- 
pleader was founded, not upon the consideration that the plaintiff might 
be subjected to a double liability, but on his being threatened with 
double vexation ; and he ordered the motion to stand over, with leave 
for the defendants Littledale & Co. to ser\'e the other defendants, the 
Parsee merchants, with notice of the motion. 

When the motion was again made, 

Mr. Leivis, for the defendants D. & M. Pestonjee, said that the in- 
structions received from Bombay had not been sufficient to frame their 
answer to the bill ; that, until their answer was on the file, their case 
was not properly before the Court. Hyde v. Warren. And, until that 
time, the Court could not require the defendants actively to interplead, 
either bj' defending the action or otherwise. 

The Solicitor- General adverted to the hardship on the defendants 
Littledale & Co. if the injunction should be continued. The defend- 
ants were entitled to recover, in trover against the company, damages 
calculated according to the value of the cotton at the time the sale was 
interrupted. 

The Vice-Chanoellok said that the Court onlj^ required to know 
judicially the case on which the defendants in interpleader relied, or the 
question in dispute, to put it in a course of trial. There was no abso- 
lute and inflexible nile that the case should be brought forward by 
answer. It might be stated at the bar. If there were really a question, 
it must be the interest of all parties acting bond fide that the question 
should be determined without more delay or expense than was unavoid- 
able. Still, if a defendant, for purposes which it was difficult to under- 
stand, should insist upon his right of putting in an answer, and refuse 
to disclose his case in any other form, it might be necessary to proceed 
with the cause to th'at stage. The Court could not judicially know what 
the case of the party was until it was made known by the defendant, by 
his answer, or by some other sufficient statement. 

November 25, Dboejiber 2. 
The motion to dissolve the injunction was again brought forward. 
The answer of the Parsee merchants was not filed, but an offer on their 
behalf had been made to the plaintiffs to put in the answer immediately 
if they would accept it without oath or signature. This offer had been 
referred by the plaintiffs to the defendants Littledale & Co., who had re- 
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fused to interfere in the conduct of the cause, and had left the plaintiffs 
to act on their own responsibility. 

The Solicitor- General, for the defendants Littledale & Co., pressed 
the motion for the dissolution of the injunction. 

Mr. Wood, for the plaintiffs, resisted it ; and stated that the plaintiffs 
intended to proceed forthwith to take the hiRpro confesso. 

Mr. Lewis, for the defendants the Parsee merchants, declined to 
argue the question with respect to the injunction, and asked for then- 
costs of the motion. 

The Vice-Chancellor. It has never (according to my recollection) 
occurred to me to have to consider what is the strict practice in cases of 
interpleader, raising the question which arises here. The course of 
proceeding in practice, as far as my experience goes, has always been 
for the parties, defendants in interpleader, to come in upon motion and 
state their respective cases (with or without affidavits, according to cir- 
cumstances), and to obtain the opinion of the court, in that early stage 
of the cause, as to the proper mode of trj'ing the question between 
them ; and from the cases in the Reports of Vesey & Beames it appears 
that Lord Eldon's experience did not furnish him with a single instance 
of a bill of interpleader being brought to a hearing. In this case, how- 
ever, one set of defendants, the Parsee merchants, insist upon their 
right to file their answer, and to have the cause prosecuted against 
them in the regular way. The question is, what order am I now to 
make? I assume, for the present purpose, that the plaintiffs are en- 
titled to have this case considered prima facie as an interpleader suit. 
That privilege imposes on them the obligation (for this, says Lord 
Eldon, the plaintiffs undertake) to prosecute the suit with diligence 
against both defendants. I cannot say they have in this case forfeited 
their privilege by want of diligence. Messrs. Littledale & Co. retain 
the power of urging on the other defendants, bj' acting against the 
plaintiffs if they do not proceed. 

The strictly regular course is, I apprehend, by answer. If any injury 
shall arise to Littledale & Co. in consequence of the plaintiffs being 
supposed to do their duty, it is an evil incident to the plaintiffs' privi- 
lege in interpleader, to be protected against double vexation, and I 
cannot avoid it. 

I observe, however, that no inconvenience can arise in this case, 
beyond what has already occurred ; for, the answer being due, the bill 
will be taken pro confesso, unless the defendants, the Parsee merchants, 
obtain further time to file their answer, or other indulgence ; and, upon 
an application for that purpose, they will have to satisfy me that the 
question between themselves and Littledale & Co. cannot with justice 
to them be put into an immediate train of mvestigation. 

December 16. 
The Solicitor- General, for the defendants Littledale & Co., again 
moved to dissolve the iiy unction ; Mr. Wood, for the plaintiffs, moved, 
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under the general order, to take the bill pro confesso against the Parsee 
merchants ; and Mr. Lewis, for the latter defendants, moved for four 
months' time to answer. 

The Vice-Chancelloe. This case, after repeated adjournments, is 
now before me upon three motions. First, a motion by Messrs. Littledale 
& Co. to dissolve an injunction obtained by the plaintiffs, restraining 
proceedings in an action brought by Messrs. Littledale & Co. against 
the plaintiffs. Secondly, a motion by the plaintiffs to take the bill pro 
confesso against the defendants the Parsee merchants, who, since the 
middle of October, have been in default for want of an answer. 
Thirdly, a motion by the Parsee merchants, for four months' further 
time to answer. 

The case, as regards the proceedings in the suit on the part of the 
Parsee merchants, is this : they caused an appearance to be entered in 
the suit on the 17th of July, 1848; they obtained from the Master 
three months' further time to answer. This time was allowed to run 
out without any application being made to enlarge the time for iiling 
the answer. On the 30th of October, an application was made to the 
Master for further time, which was refused, on the ground that the 
Master's jurisdiction was gone ; and no application for time was made 
to the Court, until the 16th of this month. Before this, the plaintiffs, 
who are bound to prosecute the suit to a hearing with due diligence, 
and who have been pressed on by the motion of Messrs. Littledale & 
Co. to dissolve the injunction, gave their notice of motion to take the 
bill pro confesso, — a motion regularly' made, and which I consider my- 
self bound to grant, unless the Parsee merchants can entitle themselves 
upon their motion to the further time thej' now ask for filing their 
answer. The grounds upon which thej' ask it are, that, since January, 
1847, when Littledale & Co. made their claim, thej- have, in conse- 
quence of the imperfect instmctions sent from India, been compelled 
repeatedly to seek further instructions for the answer of the Parsee 
merchants, and that they did not obtain such instructions as enabled 
them finally to prepare thek answer until the last week in November, 
1847. They say that the answer is now complete, and that they re- 
quire time only for the purpose of sending it to India to be sworn. In 
the meantime they have offered to file it without oath or signature. 
This departure from regular practice the plaintiffs dechne to accede to 
without the consent of Littledale & Co., and Littledale & Co. refuse to 
relieve the plaintiffs from the responsibility of conducting the suit in 
such a manner as the regular practice of the court requires ; they seek, 
in effect, by all lawful means to get rid of the injunction, and are ready 
to take any advantage which a departure from practice may give them, 
I do not make this observation disparagingly to them. 

Now, as I said on a former day, it is strictly the right of the Parsee 
merchants, within the limits of the time allowed by the practice of the 
court, to insist that they shall not be called upon to interplead before 
they have answered ; and where a defendant resides at a distance, 
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Tvliieh makes it impossible that he should file his answer within the time 
allowud to parties residing within the jurisdiction, I cannot but think 
he must be entitled to such extended time for fiMng his answer as the 
circumstances of the case may require. But he is bound to satisfy the 
Court, not onlj- that the extended time he asks is necessary at the time 
he makes his application, but that he could not (using due diligence 
from the beginning) have avoided the necessity of making it. In this 
case the language of the affidavit in support of the application of the 
Parsee merchants is so general as to render it impossible for me to form 
any opinion whether they have used due diligence or not ; and I must, 
therefore, consider them as asking an indulgence which thej' must pur- 
chase at a sacrifice of mere form, not trenching upon their own rights in 
the case. 

I should obsers^e that I consider Littledale & Co. as justified in 
not agreeing to dispense with the oath of the Parsee merchants ; for 
without that sanction a fictitious case might be suggested upon the 
record. 

With respect to the order now to be made, I have asked to be 
informed as to the contents of the answer of the Parsee merchants. 
Their case is founded on the right of stoppage in transitu, as against 
the plaintiffs ; and further they say that, if Littledale & Co. have any 
interest in the cottons in question in the cause, they have also other 
securities which they are bound in equity to apply in the first instance, 
so as to leave the cotton, as far as may be, untouched for the use of 
the Parsee merchants. The answer does not suggest that these 
securities are sufficient to cover the amount of Littledale's demand. I 
do not understand how this second point can arise, but I will assume 
that it does or may arise. This, however, clearly remains : that the 
primary claims of the co-defendants to the cotton, as against the plain- 
tiffs, are strictly legal questions, and I can do the Parsee merchants no 
possible injustice by treating their answer as true. What, therefore, I 
shall db is (the Littledales asking this), —dissolve the injunction so far 
as relates to the trial, but with a stay of execution, the Parsee mer- 
chants to defend in the name of plaintiffs, indemnifying them, — and 
give the defendants, the Parsee merchants, the time they ask to file their 
answer, in order that they may have an opportunity, if so advised, of 
putting their equitable case upon the record. If the answer now pro- 
duced were on the file, I should certainly direct the trial of the legal 
question in the first instance. 
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PRUDENTIAL LIFE ASSUEANCE COMPANY v. THOMAS. 
Before Lord Justice Rolt, November 21, 1867. 

[Reported in Law Reports, 3 Chancery Appeals, 74.] 

This was a motion in an interpleader suit. 

James Black, in 1863, insured liis life for £200 in tlie Consolidated 
Assurance Company, which was afterwards merged in the Prudential 
Assurance Company. 

By an indenture dated the 16th of June, 1863, James Black pur- 
ported to assign the policy, and all moneys payable thereon, to F. R. 
Thomas, and notice of this assignment was given to the company. 
James Black died in May, 1867, and Thomas claimed the £200 from 
the company ; but before the money was payable, the company received 
notice from Johanna Black, widow and executrix of James Black, not 
to pay the mone^- to Thomas, as she disputed the validit3- of the assign- 
ment. Some interviews and some correspondence took place between 
the secretary of the company and Thomas's solicitor, and Thomas 
alleged that the secretary promised to paj' the monej' secured by the 
policy to him, which the eompanj' denied. 

The money secured hy the .policy was paj-able on the 29th of Julj-, 
1867, on which day there was an interview between Thomas's solicitor 
and the secretary, at which Thomas's solicitor agreed to send the 
solicitor of the companj' a copy of the deed ; but on the 1st of August, 
1867, without any further communication, Thomas filed a bill against 
the company- alone, asking payment of the money, and on the 9th of 
August the company filed this bill against Thomas and Johanna Black, 
stating shortly tlie facts above stated, but only mentioning the last 
interview between the secretary and Thomas's solicitor, and praying 
for libertj' to paj' the £200 into court, and that the defendants might 
be directed to interplead and settle their rights to the £200, and that 
the proceedings in Tliomas's suit might be sta3-ed, and that each of the 
defendants might be restrained from anj^ other proceeding against the 
plaintiffs in respect of the £200. 

On the 12th of August the Vice-Chancellor Malins granted an ex 
parte injunction restraining Thomas from proceeding in the suit, and it 
was stated at the bar, and appeared from the judgment of His Honor, 
that the papers had been sent to him in the vacation, and that he had 
granted the injunction without hearing counsel. Thomas, on the 14th 
of November, moved to dissolve the injunction, and the Vice-Chan- 
cellor Malins dissolved it accordingly, saying that the company had 
dealt with Thomas in a manner which amounted to a contract to pay 

1 2 Sm. & Giff. 141. 
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liiui ; that the company might have proposed to Thomas to make Mrs. 
Black a partj', and have the question settled in that suit, instead of 
filing this bill ; and that, if the circumstances had been stated in the bill, 
His Honor would not have granted the injunction. 
The companj- appealed. 

Mr. Osborne, Q. C, and Mr. Phear, for the companj'. We had no 
other course than to file this bill, as Thomas had not chosen to 
make Mrs. Black partj- to his suit. She is still, at law, the hand to 
receive the monej-. East and West India Dock Companj' v. Little- 
dale. We were quite willing to pay Thomas if we could suteiy do 
so ; but we never agreed to do so. In Diplock v. Hammond,^ the 
other claimant was made partj- to the first suit. The object of inter- 
pleading is to prevent the innocent holder of money from being vexed 
b}- two suits. What is there in Thomas's suit to prevent Mrs. Black 
from filing her bill ? In Warington v. Wheatstone, an injunction was 
granted to restrain a suit in equitj- to which all were parties, and that 
is much stronger. So in Sieveking v. Behrens.^ We cannot safelj- 
pay the money into court in Thomas's suit. 

Mr. Glasse, Q. C, and Mr. Terrell, for Thomas. Tou cannot in- 
stitute a suit to restrain the proceedings in another. If the company 
in Thomas's suit stated that Mrs. Black made a claim, then Thomas 
would be obliged to make her a party, and if not, the order of the 
court for payment of the money would be a protection to the company. 
The company should have given notice to Thomas that his suit was 
imperfect. Instead of avoiding multiplicity of suits, here is a multi- 
plicity. One suit in equity cannot be restrained by another, as the 
defendant in equity maj- make his ease out as well as if he was plain- 
tiff. The motion ought to be entitled in both suits. 

Mr. Grossley, for Mrs. Black. 

Mr. Osborne, in replj'. 

Sir John Rolt, L. J., stated the facts of the case, and said that, 
in his opinion, the dealings between the companv and Thomas did not 
amount to a contract by the company to pay Thomas, and that the 
interpleader bill was properly framed, and did not conceal or misrepre- 
sent the case. His Lordship continued : 

Then the bill was filed on the 1st of August by Mr. Thomas, and it 
was an imperfect bill — a bill which he must have known could not 
settle the question. It did not purport or affect to remove out of the 
way of the insurance company the difficulty as to the payment of the 
money. They throughout had said that they were ready to pay, and 
anxious to pay, and all they wanted was, that they should not be 
vexed by a double litigation. 

They were told positively that if they paid Thomas, the legal hand 
to receive would hold them responsible for any error. In that state of 
things Thomas thought it right to file an imperfect bill, which did not 

1 2 My. & Cr. 581. 
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remove the difflculty out of the way of the insurance company. As he 
did not make Mrs. Black a party to that bill, it was quite impossible 
for the insurance company to pay the money into court in that suit. It 
does appear to me that the bill filed on the 9th of August by the 
insurance company is some evidence of their bona fides. They did not 
want to keep the money, and Xhay certainly had no bias towards one 
claimant or the other. It is sometimes suggested that money is not 
paid by a stakeholder because he prefers holding it, but this cannot be 
said of the insurance company, for they were ready to get rid of the 
money the moment they could do so with safety. They were not able to 
pay it in, in a suit to which only one of the claimants was a party, and 
accordingly they filed a short bill, which, I think, raises everj- ques- 
tion, conceals nothing, and misrepresents nothing, considering what 
are the facts necessary to be stated in an interpleader bill where the 
plaintiif proposes to bring into court at once the money which is in 
dispute, and asks for no order except upon that condition. Of course 
it would be a most material thing if he concealed a fact which showed 
that he had contracted with one of the parties ; but if he has not con- 
cealed a fact of that kind, it does appear to me that it would not be 
right to encourage the insertion in interpleader bills of long narratives 
and correspondence for the purpose of shewing that there has been no 
contract with one of the parties. It appears to me, therefore, that 
some order for an injunction was right at the time when the Vice- 
Chancellor granted the injunction. 

Then it is said that the order which was made ought not to have 
been an order to stay the prosecution of the other suit. It is first of 
all said that the existence of a suit in this court by one of the claim- 
ants was a suflacient reason why the court should not have granted the 
injunction ; but I think the case of Warington v. Wheatstone is clear 
upon that point, and is a very distinct authority that there is a reason 
for coming to this court by way of interpleader, when' one claimant 
insists that she will hold the company responsible if they pay the 
adverse claimant. One of the claimants was proceeding in equity to 
enforce paj-ment, and the other was declaring that she would hold the 
company responsible if they paid that claimant ; and it appears to me 
that that was a reason why the company should force them to inter- 
plead. If Thomas had proceeded at law it would not have been in his 
power to have made Mrs. Black a party to the litigation ; but, ha\iug 
detei-mined to come into a court of equity, nothing would have been 
easier for him than to have made her a party. He knew that she was 
a person claiming ; he knew that the only reason the company alleged 
for not paying was, that she was making an adverse claim, and there- 
fore a bond fide litigation by him ought to have included Mrs. Black as 
a party to his suit. Certainly the existence of that suit did not stand 
in the way of the plaintiflf's filing a bill of interpleader. 

Then it was said that the order ought not to have stayed the prose- 
cution of that other suit. At first I was disposed to think that the 
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course of the court generally is to leave every suit in equity to stand or 
fall upon its own merits, and not in one suit to grant an injunction to 
stay or restrain proceedings in another ; but the case of Warington v. 
Wheatstone serves to show that an injunction in an interpleader suit 
may extend to restrain proceedings in equity as well as at law against 
the stakeholder, as appears from the decree which is given in Seton on 
Decrees ; ^ and the case of Sieveking v. Behrens '■' seems to have been 
to the same effect. I am, therefore, not able to say that the order for 
the injunction was in any respect wrong, and I think that, Thomas, the 
plaintiff in the other suit, having chosen to institute that suit, it was 
right to bring the money into court in a suit to which Mrs. Black was a 
party, and to restrain all other proceedings in the matter. I think 
there is nothing inconsistent with the com-se of practice to say that the 
injunction should extend, as the Vice-Chancellor originally extended it, 
to stay proceedings in equity as weU as at law, and therefore that his 
original order was right. 

Order of the Vice-Chancellor, dissolving the injunction, discharged. No costs of 
the appeal. The costs in the court of the Vice-Chancellor Malins to be dealt with 
by the Vice-Chancellor at the hearing. Liberty to apply in Thomas's suit for the 
costs of that suit. 

I Vol. II. p. 962, 3d ed. = 2 My. & Or. 581. 



CHAPTER V. 
BILLS TO PREVENT TORTS. 



Section I. — Waste. 



SKELTON V. SKELTON. 
Before Lokd Nottingham, C, November 16, 1677. 

[Reported in 2 Swanston, 170.] 

The bill was exhibited against a jointress to stay maresme in felling 
timber, and notwithstanding the defendant's answer, who claimed the 
inheritance by a deed which the plaintiff controverted, an injunction 
was obtained until hearing ; and now, at the hearing, she proved her- 
self to be a jointress in tail ; and it was urged by Mr. Attorney, that 
the defendant being a jointress within the Statute of 11 Hen. VII., 
which restrains all power of alienation by fine or discontinuance, she 
ought likewise to be restrained in equitj' from committing waste, which 
is also in disherison of the heir. But this I would by no means allow, 
that equity should enlarge the restraints or the disabilities introduced 
by act of Parliament ; and as ,to the granting of injunctions to stay 
waste, I took a distinction where the tenant hath only impunitatem, and 
where he hath jus in arboribus. If the tenant have only a bare indem- 
nitj', or exemption from an action if he committed waste, there it is fit 
he should be restrained by injunction from committing it ; but if he 
have a right in the thing itself, when it is wasted and cut down, there 
it is no way reasonable that he should be restrained : as, for example, if 
there be tenant for life, the remainder for life, the reversion in fee ; 
here the tenant for life has no right nor power to fell timber or commit 
waste ; yet if he do so he cannot be punished for it in an action of 
waste during the life of him in the remainder for life ; for that inter- 
venmg remainder is an impediment to the action ; so it is most just to 
grant an injunction to stay waste ; and so it was ruled in the Chancery 
by advice of judges, P. 41 El. Sir F. Moor, 554, pi. 748 ; ^ and Eger- 

1 " Easter, 41 Eliz, Per Egerton, Keeper of the Great Seal, that he has seen a 
precedent in the time of Richard II., that where there is tenant for life, remainder 
for life, remainder over in fee, and therefore waste in the first tenant for life is dis- 
punishable by the common law, yet it has been decreed in Chancery, by the advice 
of the judges, upon complaint of him in remainder in fee, that the first tenant shall 
not commit waste, and an injunction granted." — Ed. 
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ton, C, said he had seen a precedent of such an injunction, 5 R. II., 
and so it had been done before, temp. E. VI., Vandemot v. Eyr : and 
with this agrees 16 Jac. B. E., 1 Rol. Abr. 377, pi. 13, per curiam^ And 
the reason of this is most convincing ; for when such a tenant for life 
hath cut down the trees, he in the remainder in fee may take them 
away, notwithstanding the mean remainder for Ufe, or he maj' have a 
trover and conversion against the tenant for life, if he remove them ; 
which shows that such tenant for Ufe hath no property in the trees ; it 
were, ergo, most absurd to put the reversioner to recover damages for 
his inheritance in the trees, or to seize them as chattels, when they may 
better be preserved to him in specie, by granting an injunction to stay 
the felling of them. And upon the like reason it may seem that tenant 
after possibihty may be restrained by injunction from committing 
waste, for so if he fell trees the reversioner may have a trover and con- 
version, as was held 24 Car. I. , B. R. , Udal v. Udal, per Rolle et curiam ; ^ 
and yet temp. E. III., placita parliamentarian Rj'le}', Appendix, 653, 
Kirbrok petitions " quod breve de waste poet giser versus Roger sonfrere " 
(against Maud, the widow of Roger) " tenant in tail, apres possiUlite ; 
Response, ley nest mye uncore ordein en ce cos." Probably this was 
before 21 Edw. III., for in 21 Edw. III. Rot. Pari., n. 46, the Com- 
mons petition for a general law, that tenant after possibility might be 
liable to an action of waste, as being in effect but tenant for life, yet 
could not obtain it ; but this serves only to keep the tenant after possi- 
bility in a state of impunity, if he commit waste, not to give him a right 
to commit it. On the other side, if there be tenant for life, with an 
express charge to hold without impeachment of waste, he is not to be 
restrained by injunction, for he hath more than a bare impunity, viz. a 
right in the trees to fell them ; a fortiori, in the case in question, no 
restraint can be put upon a jointress in tail who hath the inheritance ; 
and yet, all this notwithstanding, he that hath a lawful power and 
liberty to commit waste may be restrained by Chancery from using this 
power, when the waste which he is about to do is signaUj^ contra bonum 
publicum. V. 19 Car. I., B. R., 1 Rol. Abr. 380, T. 3," though a lease for 
j'ears was made without impeachment of waste by the Bishop of Win- 
chester, yet when the lessee for years, towards the end of his term, was 
about to cut up aU the trees, an injunction was awarded hy the advice 

1 If there be lessee for life, remainder for life, tlie reversion or remainder in fee, 
and tlie lessee in possession waste tiie land, although he is not punishable by the 
common law during the continuance of the remainder, yet he can be restrained in 
Chancery, for it is a particular mischief; and though he is not punishable during the 
continuance of the remainder, yet it is a tort, and is punishable afterwards. Mich. 
16 Jac. in Koswell's Case." — Ed 

^ Aleyn, 81, 2 Rol. Abr 119, pi. 3 ; and see 12 East, 215, n. (c). — Ed. 

^ " If a lessee for years without impeachment of waste, about the end of his 
term, intends to cut down all the timber trees, an injunction lies out of a court of 
equity upon this matter, to stop the cutting down of the trees, notwithstanding the 
agreement of the parties, because it is against the public good to destroy the trees, 
and the suit is to hinder and prevent it, and not to have damages after it is done." 
— Ed. 
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of all the judges, pro bono publico, and in favor of the church, -whereof 
the King is patron, notwithstanding the agreement of the parties. But 
in my Lord of Orford's Case, where the Earl was tenant for life without 
impeachment of waste, the reversion in fee to the co-heirs of the Lady 
Banning, K,nd the Earl was about to puU down a house near Colchester, 
no injunction could he obtained, but the co-heirs and Serjeant Peck, 
who was a purchaser from one of them, were fain to compound with 
the Earl. So it seems there is some discretionary latitude in these 
cases ; but that which is more remarkable is, that he who hath a power 
to commit waste may sometimes be restrained from the exercise of that 
power, when it tends only to a private damage ; as, for example, the 
Lady Evelyn was tenant for life in jointure, remainder to Sir John 
Evelyn, her eldest son, for life, without impeachment of waste, with 
several remainders over ; the jointress let the land to a tenant at will ; 
Sir John Eveljii enters by consent of the undertenant, and cuts down 
trees ; resolved, though no injunction had lain against Sir John Evelyn 
if his remainder had fallen into possession, yet now it does ; for al- 
though the license of tenant at wiU to enter excuse the entry from 
being a trespass, yet no possession by such entry can enable him to cut 
down the trees presently, for the jointress hath right during her hfe to 
the shade and the mast ; and to reasonable botes ; ideoque Lord Bridg- 
man, Custos, awarded an injunction during the life of the jointress, 
1 Dec, 1670, 22 Car. 11. Lord Nottingham's MSS. 



" This Court sees no color of cause to give the said plaintiff any relief in this 
court, and doth therefore think fit and order that the matter of the said plaintiff's 
bill he from henceforth clearly and absolutely dismissed out of this court ; and it is 
hereby referred to Sir J. I". &c., to tax the said defendants their moderate costs o^' 
this sijit." Eeg. Lib. B. 1677, fol. 33. 



ABRAHAM v. BUBB. 

Befoeb Lokd Nottingham, C, July 1, 1679, Mat 27, 1680. 

[Beported in 2 Swanston, 172.] 

The bUl supposed the defendant's wife to be tenant in tail after pos- 
sibility, by the provision of a former husband, and prayed she might be 
restrained from committing waste; the defendant demurred; yet I 
ordered him presently to answer quoad the house and trees about it, 
pro bono publico;^ but the next morning I ordered him to answer the 

1 According to the report of this case in 2 Freem. 63, the defendant " having felled 
some trees in a grove that grew near, and was an ornament to the mansion-house, 
and having an intent to fell the rest, the plaintiff, to whom the lands did belong in 
remainder, preferred his bill to restrain her from felling those trees, and to have an 
iniunction to stay the committing of waste." — Ed. 

14 
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whole bill, upon the reason of the case, Skelton v. Skelton, because 
tenant after possibility has only impunitatem, not jtis in arboribws, for 
he in reversion may have a trover when they are felled. 

Mat 27, 1680. 
The importunity of the parties being great, I restrained only mis- 
chievous waste, which might deface the seat, but gave way that trees 
marked out by the ancestor for payment of his debts might be feUed ; 
yet I continued in the same opinion, that where he in the reversion 
might have a trover for the trees when felled, there the Court ought to 
grant an injunction to stay the felling, and that I took to be this case ; 
and I observed that the opinion that tenant after possibility is dispun- 
ishable of waste was an addition to Mr. Littleton, and no part of the 
original text ; but, however, it is one thing to have impunity, and an- 
other to claim right in the trees ; the very act of the party who grants 
an estate without impeachment of waste has not always been imder- 
stood to transfer a property in the trees, as may appear by Herlaken- 
den's Case ; ^ and so at this day, the usual form of conveyance is, after 
the words without impeachment of waste, to add a clause, and witii fuU 
power and authority to do and to commit waste, which shows that this 
is taken to be somewhat more than the former words do necessarily 
imply ; and the case is put in my Lord Dyer, where an estate without 
inpeachment of waste was granted upon condition not to commit volun- 
tary waste, and held to be a good condition, and consistent with the 
grant. If the act of the party be so tenderly construed to prevent 
waste, the act of the law ought to be bounded with more circumspec- 
tion. But hereafter, when any such case shall happen again, it may 
be fit to direct that a trover and conversion be brought for felling some 
oaks, which shall be admitted to be cut ; and as the law shall be judged 
in a trover, accordingly to grant or deny a perpetual injunction, and in 
the mean time to stay waste. Lord Nottingham's MSS. 



VANE V. LORD BARNARD. 
Before Loed Cowper, C, Jauuart 24, 1716. 

[Reported in 2 Vernon, 788.] 

The defendant on the marriage of the plaintiff, his eldest son, with 
the daughter of Morgan RandyU, and 10,000?. portion, settled inter 
alia Raby Castle on himself for life, without impeachment of waste, 
remainder to his son for life, and to his first and other sons in tail 
male. 

The defendant, the Lord Barnard, having taken some displeasure 

» 4Rep. 62. — Ed. 
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against his son, got two hundred workmen together, and of a sudden, 
in a few days, stiipped the castle of the lead, iron, glass-doors, and 
boai'ds, &c., to the value of 3,000/. 

The Court, upon filing the bill, granted an injunction to stay com- 
mitting of waste in pulling down the castle ; and now, upon the hear- 
ing of the cause, decreed, not onlj* the injunction to continue, but that 
the castle should be repaired, and put into the same condition it was 
in, in August, 1714 ; and for that purpose a commission was to issue to 
ascertain what ought to be repaired, and a Master to see it done, at the 
expense and charge of the defendant, the Lord Barnard ; and decreed 
the plaintiff his costs. 



S. C. nom. LORD BAENARD'S CASE. 

[Reported in Precedents in Chancery, 454.] 

Lord Baknaed was tenant for life, without impeachment of waste ; 
and this bill was brought against him by those in remainder, for an 
injunction to stay his committing of waste ; 'and by the proofs in the 
cause it appeared that he had almost totally defaced the mansion- 
house by pulling down great part, and was going on entirely to ruin it ; 
whereupon the Court not only granted an injunction against him, to 
stay his committing further waste, but also ordered a commission to 
issue to six commissioners, whereof he to have notice, and to appoint 
three on his part ; or, in default thereof, the six commissioners to be 
named ex parte, to take a view and to make a report of the waste 
committed ; and that he should be obhged to rebuild, and put it in the 
same plight and condition it was at the time of his entry thereon : and 
it was said that the like injunctions had frequently been granted in 
this court; and that the clauses of "without impeachment of waste " 
never were extended to aUow the very destruction of the estate itself, 
but only to excuse from permissive waste ; and therefore such a clause 
would not give leave to fell and cut down the trees which were for the 
ornament or shelter of a house, much less to destroy or demolish the 
house ; and so it was ruled in my Lord Nottingham's time.'' 

1 2 Chan. Cases, 32. [" The Lord Chancellor declared that he would stop pulling 
down houses, or defacing a seat, by tenant after possibility of issue extinct, or by 
tenant for life who was dispunishable of waste by express grant or by trust." — Ed.] 
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BISHOP OF LONDON v. WEB. 

Befoee Lord Parker, C, Hilary Teem, 1718. 

[Reported in 1 Peere Williams, 527.] 

Bishop Bonner in the time of Edward the Sixth, being then Bishop 
of London, made a long lease of some lands in Ealing in Middlesex, in 
which there are about twenty years yet to come, and the lease was 
made without impeachment of waste, and the defendant Web, in whom 
by several mesne assignments the remainder of this lease was vested, 
articled with some brickmakers, that they might dig and carry away 
the soil of twent}' acres six feet deep, part of the premises, provided 
thej' did not dig above two acres in the year, and levelled those acres 
before they dug up others. 

The Bishop of London, having the inheritance of the premises in 
right of his bishoprick, brought a bUl to enjoin the digging of brick in 
this manner, alleging that this was carrying away the soU, part of the 
inheritance, and would in consequence turn the pasture field into a pit 
or pond ; that it was like the case of Vane v. Lord Barnard,-' where 
Lord Barnard, having upon his marriage settled Eaby Castle (the family 
seat) upon himself for life without waste, remainder to his first, &c. 
son of that marriage, afterwards, upon some displeasure taken against 
his son, employed several persons to pull down the castle, upon which 
the Court granted a perpetual injunction to stop him, and ordered him 
to amend and repair what he had puUed down ; for that he should not 
destroy the thing itself, which he had expressly settled. So in this 
case the defendant, in digging all the soil for bricks, was actually 
destrojing the field. 

But for the defendant it was said that frequent experience showed 
that the digging of brick did not destroy the field, there being many 
fields about the town where brick had been dug, and those fields now 
used again for pasture ; but admitting it was waste, yet there being a 
power to commit waste, the lessee might do it, as well as open a new 
mine, and carry away the mineral, without filling it up again. 

On the other side it was replied that the privilege of being sans 
waste would not in equity entitle one to pull down an house, or even 
cut down trees that are for the ornament of the house. 

The Lord Chancellor. Before the statute of Gloucester, waste did 
lie against lessee for years, and the being without impeachment of waste 
seems origmally intended only to mean that the party should not be 
punishable by that statute, and not to give a property in the trees or 
materials of an house pulled down by lessee for yeai's sans waste ; but 

» 2 Vern. 738, 1 Salk. 161. 
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the resolutions having estabhshed the law to be otherwise, I will not 
shake it, much less carry it further. 

But I take this to be within the reason of Lord Barnard's Case, 
where, as he was not permitted to destroy the castle to the prejudice of 
the remainder-man, so neither shall the lessee in the present case 
destroy this field, against the bishop who has the reversion in fee, to 
the ruin of the inheritance of the church. 

Let the defendant carry off the brick he has dug, but take an injunc- 
tion to stop further digging. 



WHITFIELD V. BEWIT. 
Before Lord Macclesfield, C, Michaelmas Teem, 1724. 

[Reported in 2 Pe^re WiUiams, 240.] 

One seised in fee of lands in which there were mines, all of them un- 
opened, by deed convej'ed those lands and all mines, waters, trees, &c., 
to trustees and their heirs, to the use of the grantor for life (who soon 
after died), remainder to the use of A for life, remainder to his first, 
&c. son in tail male successively, remainder to B for life, remainder to 
his first, &c. son in tail male successively, remainder to his two sisters 
C and D and the heirs of their bodies, remainder to the grantor 
in fee. 

A and B had no sons, and C, one of the sisters, died without 
issue, by which the heir of the grantor, as to one moiety of the prem- 
ises, had the first estate of inheritance. 

A, having cut down timber, sold it, and threatened to open the mines ; 
the heir of the grantor, being seised of one moiety ut supra by the death 
of one of the sisters without issue, brought this bill for an account of 
the moiety of the timber, and to stay A's opening of any mine. 

1st Obj. As to the plaintiff's claim of the moietj- of the monej's aris- 
ing bj' sale of the timber, in regard the plaintiff comes into equity for 
the same, it would be more agreeable to the rules of equity that the 
moneys produced bj- the timber should be brought into court, and put 
out for the benefit of the sons as yet unborn and which may be born. 
That these contingent remainders being in gremio legis and under the 
protection of the law, it would be most reasonable that the moneys 
should be secured for the use of the sons when there should be any 
born ; but as soon as it became impossible there should be a son, then 
a moietj- to be paid to the plaintiff ; and the case would be the same if 
there were a son in ventre sa mere ; or the plaintiff might bring trover, 
and then what reason had he to come into equity? 

CtJBiA. The right to this timber belongs to those who at the time 
of its being severed from the freehold were seised of the first estate of 
inheritance, and the property becomes vested in them. 
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As to the objection that trover will lie at law, it may be very neces- 
sary for the party who has the inheritance to bring his bill in this court, 
because it may be impossible for him to discover the value of the tim- 
ber, it being in the possession of, and cut down hy, the tenant for life. 
This was the very case of the Duke of Newcastle v. Mr. Vane, where at 
Welbeck (the Duke's seat in Nottinghamshire) great quantities of 
timber were blown down in a storm ; and though there were several 
tenants for life, remainder to their first and every other son in tail, yet 
these having no sons born, the timber was decreed to belong to the first 
remainder-man in tail. 

Neither do I think the defendant ought (as he insists) to be allowed 
out of this timber what money he has laid out in timber for repairs, 
since it was a wrong thing to cut down and sell the same, and shows 
quo animo it was done, not to repair but to sell. 

2dly. It was urged that, the mines being expressly granted by this 
settlement with the lands, it was as strong a case as if the mines them- 
selves were limited to A for life, and like Saunders's Case in 5 Co. 12, 
where it is resolved that on a lease made of land together with the 
mines, if there be no mines open, the lessee may open them ; so in this 
case, there being no mines open, the cestui que use for life might open 
them. 

But the Lord Chancellor contra. A having only an estate for life 
subject to waste, he shall no more open a mine than he shall cut down the 
timber-trees, for both are equally granted by this deed ; and the mean- 
ing of inserting mines, trees, and water was that all should pass, but 
as the timber and mines were part of the inheritance, no one should 
have power over them but such as had an estate of inheritance limited 
to him. 

Of which opinion was Lord Chancellor King on a rehearing. 



BEWICK V. WHITFIELD. 

Befoee Loed Talbot, C, Easter Term, 1734. 

[Reported in 3 Peere Williams, 267.] 

A was tenant for life, remainder to B in tail, as to one moietj', 
remainder as to the other moiety to C, an infant in tail, rcm.ainder 
over. There was timber upon the premises, greatly decaying ; where- 
upon B, the remainder-man, brought a billv praying that the timber 
that was decaying might be cut down, and that the plaintiff, the re- 
mainder-man in tail, together with the other remainder-man, the infant, 
might have the money arising by the sale of this tiinber. On the other 
hand, the tenant for life insisted to have some share of this money. 
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The Lord Chancellor. The timber, while standing, is part of the 
inheritance ; but whenever it is severed, either by the act of God, as 
by tempest, or by a trespasser and by wrong, it belongs to him who 
has the first estate of inheritance, whether in fee or in tail, who may 
bring trover for it ; and this was so decreed upon occasion of the great 
windfall of timber on the Cavendish estate. 

2dly. As to the tenant for life, he ought not to have any share of the 
money arising by the sale of this timber ; but since he has a right to 
what may be sufllcient for repairs and botes, care must be taken to 
leave enough upon the estate for that purpose ; and whatever damage 
is done to the tenant for life on the premises by him held for life, the 
same ought to be made good to him. 

3dly. "With regard to the timber plainly decaying, it is for the benefit 
of the persons entitled to the inheritance that it should be cut down, 
otherwise it would become of no value ; but this shall be done with the 
approbation of the Master; and trees, though decaying, if for the 
defence and shelter of the house, or for ornament, shaU not be cut 
down. B, that is the tenant in tail (and of age), of one moiety, is to 
have a moiety of the clear money suljject to such deductions as afore- 
said ; the other moiety, belonging to the infant, must be put out for 
the benefit of the infant on government or real securities, to be approved 
of by the Master.* 



ANONYMOUS. 
Before Sir Joseph Jektll, M. E., December 4, 1729. 

[Rqmted in Mosely, 237.] 

Tenant for life without impeachment of waste, remainder to his first 
and every other son in taU, becomes a bankrupt, and a commission is 
taken out against him, and the commissioners seU his estate to the 
defendant, against whom the son of the bankrupt, on certificate of his 
bill being filed, and affidavit, obtains an injunction to stay waste, which, 
upon coming in of the answer, was to be dissolved nisi ; and the plain- 

1 The decree directs the Master " to inquire what timber there is standing on the 
said estates that is in a decaying condition, which is neither a shelter or ornament to 
the seat, and that such decaying timber as the Master shall direct shall be cut down 
from off the said estate, and sold by such persons as he shall appoint for that pur- 
pose ; and out of the money arising by the sale of such timber the costs of all parties 
to this suit (to be taxed by the said Master) are to be first paid, and the residue of 
the said money is to be put out at interest on government or other security, in the 
names of trustees to be approved of by the said Master, for the benefit of the said 
plaintiff, Eobert Bewick, the infant, to be paid him when he comes of age ; and the 
trustees are to declare the trust of the said money, and all parties are at liberty to 
apply to this court from time to time, as there shall be occasion, for further direc- 
tions." Reg. Lib A. 1733, fol. 512. 
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tiff showed for cause, that he, as tenant in tail, had a right to enjoin 
any one from committing waste, but the tenant for life himself, and 
even him, in a court of equity, from pulling down the mansion-house, or 
cutting down timber ornamental to it, though he has a power by law. 

The Master of the Eolls. The injunction must be continued as to 
pulling down the mansion-house, or cutting down the timber ornamental 
to it, but dissolved, as to cutting of timber generally ; for though there 
have been great variety of opinions formerly, it is now settled at law, 
that if a stranger cut down timber, or commit any other waste, it 
belongs to the tenant for life who is dispunishable of waste, and not to 
the remainder-man in tail, or in fee. 



LORD CASTLEMAIN v. LORD CRAVEN. 

Befobb Honorable John Vernet, M. R., Michaelmas Vacation, 

1733. 

[Reported in 22 Viner's Abridgment, 523, placitum 11.] 

A, tenant for life, remainder to trustees to preserve, &c., remainder 
to the plaintiff in tail, remainder over, with power for A with 
consent of trustees to fell timber, and the money arising to be invested 
in lands, &c. to same uses, &c. A feUed timber to the value of 3,000Z. 
without consent of trustees, who never intermeddled, and A had 
suffered some of the houses to go out of repair. C, by bill, prayed an 
account and injunction. The Master of the Rolls said that the timber 
may be considered under two denominations, to wit, such as was 
thriving and not fit to be felled, and such as was unthriving, and what 
a prudent man and a good husband would fell, &c. ; and ordered the 
Master to take an account, &c., and the value of the former, which was 
waste, and therefore belongs to the plaintiff, who is next in remainder 
of the inheritance, is to go to the plaintiff, and the value of the other is 
to be laid out according to the settlement, &c. But as to repairs, the 
Court never interposes in case of permissive waste, either to prohibit 
or give satisfaction, as it does in case of wilful waste ; and where the 
Court, having jurisdiction of the principal, viz., the prohibiting, it 
does in consequence give relief for waste done, either by way of account, 
as for timber felled, or by obliging the party to rebuild, &c., as in case 
of houses, &c., and mentioned Lord Barnard's Case as to Raby Castle, 
2 Vern. 738. But as to the repairs, it was objected that the plaintiff 
here had no remedy at law, by reason of the estate for Ufe to the trustees 
mean between plaintiff's remainder in tail and defendant's estate for 
life, and that therefore equity ought to interpose, &c., and that this 
was a point of consequence. Sed non allocatur. 
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EOLT V. LORD SOMEKVILLE. 

Before Lord Hardwicke, C, Trinity Term, 1737. 

[Reported m 2 Equity Cases Abridged, 759.] 

The case in effect was thus : A very considerable real estate was 
limited to Mrs. Rolt (who afterwards married the defendant, the Lord 
Somervdlle) for life, without impeachment of waste ; remainder to the 
plaintiff Rolt for life, without impeachment of waste, with several 
remainders over. The defendant, the Lord Somerville, to make the 
most of this estate during the hfe of his wife, pulled down several 
houses and out-buildings upon the estate, and sold the same, and also 
took up lead water-pipes that were laid for the conveyance of water to 
the capital messuage, and disposed thereof, and he also cut down 
several groves of trees that were planted for the shelter or ornament of 
the capital messuage. Upon this a bill was brought by the plaintiff to 
compel the defendant to account for the money raised by the particulars 
before mentioned, and to put the estate in the same plight and condi- 
tion that it was before. To this the defendant demurred, and therebj- 
insisted that this waste was committed by tenant for life, without 
impeachment of waste, and therefore he was not liable to be called to 
an account for what he had done either in law or equity ; and if he was, 
yet the plaintiff could not call him to an account, because he was not a 
remainder-man of the inheritance. 

The Lord Chancellor. Though an action of waste will not lie at 
law for what is done to houses, or plantations for ornament or con- 
venience, by tenant for life without impeachment of waste, A^et this 
Court hath set up a superior equity, and will restrain the doing such 
things on the estate. In Lord Barnard's Case the Court restrained him 
from going on, and ordered the estate to be put in the same condition. 
In Sir Blundel Charleton's Case the Master of the Rolls decreed that no 
trees should be cut down that were for the ornament of the park ; but 
Lord Chancellor King reversed that, and extended it only to trees that 
were planted in rows. My only doubt is, as to the trees that have been 
cut down, for if this biU had been brought before such trees had been 
cut down as were for the ornament or shelter of the estate, this Court 
would have interposed ; but here the mischief is done, and it is impos- 
sible to restore it to the same condition as to the plantations, and 
therefore it can he in satisfaction only ; and I cannot say the plaintiff 
is entitled to a satisfaction for the timber which is a damage to the 
inheritance, yet as to the pulling down the houses and buildings, and 
laj'ing the lead pipes, they may be restored, or put in as good condition 
again. In the case of my Lord Barnard there were directions for an 
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issue at law to charge his assets with the value of the damages, he not 
having performed the decree in his lifetime. 

The demurrer was allowed as to satisfaction on account of the 
timber, but overruled as to the rest.^ 



USBOKNE V. USBORNE. 

Maech 7, 1740. 

[Reported in Dickens, 75.] 

The order of this date states that the plaintiff, under an assignment, 
was entitled to a mortgage term of five hundred years of two farms and 
premises, for securing 6301. and interest from the defendant Usbome, 
subject to redemption ; that Usborne had sold the timber standing and 
growing on the mortgaged premises to the defendant Bathurst ; that he 
had entered on the mortgaged premises, and cut down several trees, 
and threatened to cut down more, by means whereof the mortgage 
security would be lessened. It was therefore ordered that an injunc- 
tion should be awarded to stay the defendants, &c., from committing 
any waste or spoil on the premises, &c., until answer and further order. 

Note. — A similar order in Hopkins v. Monk, a. d. 1742, and in Uvedale v. Uvedale, 
March 7, 1740; and by Lord Thurlow, C, in Gross v. Chilton, April 25, 1782, after a 
doubt and consideration, thinking it was the mortgagee's fault in permitting the mort- 
gagor to continue in possession. 



BRADLY V. STRATCHY. 
Before Lord Hardwicke, C, Maech 19, 1740. 

[Reported in Bamardiston, Chancery, 399.] 

The plaintiff was patron of a church, and the defendant was parson 
of it. The defendant had committed waste upon the glebe. 

Thereupon the present bill was brought by the plaintiff against the 
defendant, in order to have an injunction to restrain the defendant 
from committing any further waste upon it ; and an affidavit was made, 
setting forth that he had committed this waste. Last night an applica- 
tion was made in order to have an injunction. 

The Lord Chancellor at that time thought that this was not such a 
case wherein the Court could interpose by granting an injunction, and 

1 1 have been informed that this cause of Rolt and Lord Somerville was afterwards 
referred to two friends, and amicably settled. 
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inclined to think likewise that the affidavit was hardly sufficient. His 
Lordship said now, that he had considered of this case again, and he 
was fully satisfied that the injunction ought to be granted. He said 
that when this matter came before the Court he thought at that time 
that a bill could not be brought by the patron against the parson in a 
case of this nature, and that the proper remedy was for a bill to be 
brought in the name of the Attorney General, at the relation either of 
the patron or of some other person. But now he was convinced that a 
bill of this kind might well be brought by the patron. It appears by 
Richard Liford's Case in 11 Rep. 49, that the patron may have a 
prohibition in the courts of common law in a case of this nature. So 
if a prebendary commits waste in his prebend, it appears in the same 
case that the patron may have a prohibition. In the same case it is 
taken notice of that the Bishop of Durham committed waste in his 
bishopric, upon which occasion redress was applied for to the Parlia- 
ment holden at Carlisle. The answer that the Parliament made was, 
" Let him be forbidden- by writ out of the Chancery that neither he nor 
his servants commit waste in the premises.'' 

His Lordship said that that resolution of the Parliament was agree- 
able to the reason of the eases before mentioned, namely, that as in 
the former cases where private persons are patrons, the remedy for 
them is by prohibition ; so in cases of bishoprics, where the king is 
patron, there ought to be the like remedy by obtaining a prohibition 
out of Chancery. In 2 Rol. Abr. 813 there are three or four in- 
stances wherein prohibitions have been granted in the case of waste 
committed by ecclesiastical persons. A prohibition was the ordinary 
remedy for waste at the common law, and on that ground it is that 
injunctions of that kind are granted in this court ; for these reasons 
his Lordship said that, with regard to the nature of the case, it is 
extremely certain that the patron may have an injunction. The only 
remaining doubt relates to the affidavit ; and his Lordship's opinion 
was that that was certain enough, by reason of the reference that it has 
to the biU. 

And so his Lordship was pleased to order accordingly. 



PACKESTGTON'S CASE. 
Before Lord Hardwicke, C, May 9, 1744. 

[Reported in 3 Atkyns, 215.] 

Sir Herbert Packington, tenant for life, without impeachment of 
waste, of an estate at Westwood, in Worcestershu-e, being out of the 
kingdom, his agent was made defendant to a bill brought to stay waste 
by Mr. Packington, son of Sir Herbert, and first tenant in tail, and has 
put in an answer. 
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The motion now was for an injunction to stay Sir Herbert Packing- 
ton's agent from cutting down trees in the park at Westwood, which 
are eithei an ornament or shelter to the mansion-house. 

The Lord Chancellor. It might be for the interest of private 
families if the common law had not given so large a power to tenant 
for life without impeachment of waste, equal to a tenant in fee ; but 
the common law thought it for the interest of the public, as timber 
might thereby circulate for shipping and other uses. 

But this Court has restrained their power greatly, in comparison of 
what it was formerly. The first case came before Lord Cowper, of 
Vane v. Lord Barnard, 2 Vern. 738, where the defendant was re- 
strained from pulling down Eaby Castle. The Court has gone further, 
and has restrained such tenant for life from cutting down timber, 
either for ornament or shelter of the house ; and further still in the case 
of Charlton v. Charlton, in extending it to the case of a park. Thei'e 
was, indeed, a difference of opinion between Lord Chancellor King and 
the Master of the Rolls, but only in part, for Lord King continued the 
injunction as to trees for ornament or shelter, but dissolved it as to 
straggling trees. It is verj' proper for the Court to preserve trees that 
are a shelter to the mansion-house. 

In the present case only three oaks have been cut down, and if there 
was no intention to commit farther waste it would be material, but this 
appears to be but the beginning of waste ; for Sir Herbert Packington's 
letter has been read in 1741, whilst he was abroad, in which he says, 
if his son will not join with him in cutting off the entail, he will give 
orders for cutting down all the ornamental timber trees. 

The question is whether these are grounds for an injunction to stay 
waste. The first objection is that these trees grow in a wood, and 
have arisen naturally and by accident, and not from planting. But I do 
not think this will hold, because, whether trees grow naturally or were 
planted, if they serve as an ornament or shelter, it amounts to the 
same thing ; and it is very probable the situation of the house was 
chosen for the sake of cutting ridings and vistas through the woods ; 
and I can mention two of this kind of my own acquaintance, Hamp- 
stead, a seat of Lord Craven's, and another in Essex. 

I will restrain the defendant, therefore, from cutting down trees in 
hnes or avenues, or ridings in the park ; and likewise, from cutting 
down trees that are not of a proper growth to be cut. 

Upon a suggestion that this might create disputes as to what were 
of proper growth, and that very little j'oung timber grows in this park, 
his Lordship left out the last part of the order ; and as to the other, 
granted the injunction.* 

1 His Lordship granted the injunction " to restrain Sir H. Packington, his agents, 
servants, and workmen from cutting down timher trees growing in Westwood Park 
aforesaid, which were for the shelter or ornament of tlie said mansion-house there; 
and also any timber trees which wsre planted or grew in any lines, avenues, or ridings, 
for the ornament of the said park, until the said Sir H. Packington shall fully answer 
the plaintiff's bUl." Reg. Lib. B. 1744, fol. 825. 
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PACKINGTON v. PACKINGTON. 
Befoee Lord Haedwicke, C, August 3, 1745. 

[Repotied in Dickens, 101.] 

Upon showing cause for coatinuing the injunction, which had been 
granted to stay the defendant, who was tenant for life without impeach- 
ment of or for waste, from cutting down trees which were planted, or 
were standing or growing, in vistas or for shelter or ornament, &c., 
the plaintiff was going to read affidavits ; but Lord Hardwicke, C, said 
it was unnecessary, for that the plaintiff being the eldest son of the 
defendant, and the first in remainder after his death, under the defend- 
ant's marriage settlement, the defendant, in stating his own rights, must 
show the plaintiff's, and for that, instead of denying the acts sworn to 
have been done bj- him, he admitted them, and insisted on a right 
under his settlement ; but notwithstanding the defendant by his answer 
says, that although he had threatened to cut down, &c. , it was not his 
intention, and that he did not mean to cut down any more, yet having 
uttered those threats, and having done what he ought not, it behoved 
the Court to prevent his doing further waste or spoil, and therefore the 
Court continued the injunction. 

His Lordship, in the course of his reasoning, put these questions : 
On showing cause to continue an injunction to stay waste, is the plain- 
tiff confined, as in an injunction to stay proceedings at law, to make 
out his case from the answer onlj' ; and may the plaintiff strengthen his 
case by affidavits ? 

His Lordship said the plaintiff might read the answer to show his 
-'?ht, and might also read affidavits to make out the waste. 



PERROT V. PERROT. 

Before Lord Hardwicke, C, June 30, 1744. 

[JReported in 3 Atkyns, 94.] 

There was a limitation in a settlement to the defendant for life, to 
trustees to presei-ve contingent remainders, to his first and every other 
son in tail, remainder to plaintiff for life,^ with remainder to his first 
and every son in tail, reversion in fee to the defendant. The first 
tenant for life ^ cuts down timber ; the plaintiff, who is the second ten- 
ant for life, brings his bill for an injunction to stay waste. 

1 Remainder to trustees to preserve contingent remainders. 

2 Before he had any son born. 
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Mr. Attorney General,^ for the plaintiff, showed cause why the injunc- 
tion for restraining the defendant from committing any further waste 
should not be dissolved. 

It was insisted by Mr. Solicitor General,^ for the defendant, that the 
timber which he has cut down is decayed trees, and will be the worse 
for standing, and it is of service to the public that thej' should be cut 
down ; and that it is very notorious that timber, especially oak, when 
it is come to perfection, decays much faster in the next twenty years 
than it improves in goodness the twenty years immediately preceding. 
That, as the defendant has exercised this power in such a restrained 
manner, and confined himself merely to decayed timber, which grows 
worse everj' daj', this Court will not interpose, especially as the 
plaintiff is not entitled to come into this court, as he has not the itn- 
mediate remainder, and besides has no remedy at law. 

The Loed Chancellok. The question here does not concern the 
interest of the public, unless it had been in the case of the king's forests 
and chases ; for this is merely a private interest between the parties ; 
and it is by accident that no action at law can be maintained against 
the defendant, because no person can bring it but who has the im- 
mediate remainder. Consider, too, in how many cases this Court has 
interposed to prevent waste. Suppose here the trustees to preserve 
contingent remainders had brouglit a bill against the defendant to stay 
waste for the benefit of the contingent remainders. I am of opinion 
they might have supported it; but here it is the second tenant for 
life who has done it, and though he has no right to the timber, yet if 
the defendant, the first tenant for life, should die without sons, the 
plaintiff will have an interest in the mast and shade of the timber. 
The case of Welbeck Park, which has been mentioned, was a very 
particular one, because there, by the accident of a tempest, the timber 
was thrown down, and was merely the act of God. But this is not the 
present case, for here a bare tenant for life takes upon him to cut 
down timber, and it is not pretended that they are pollards onlj' : and 
thougli the defendant's counsel have attempted to make a distinction 
between cutting down young timber trees that are not come to their 
full growth and decayed timber, I know of no such distinction, either 
in law or equity. Therefore, upon the authority of those cases, which 
have been very numerous in this court, of interposing to staj' waste in 
the tenant for life, where no action can be maintained against him at 
law, as the plaintiff has not the immediate remainder, the injunction 
must be continued till the hearing. 

' Sir Dudley Ryder. — Ed. 2 Hon. William Murray. — Ed. 
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ROBINSON V. LYTTON. 

Before Lord Haedwicke, C, December 12, 1744. 

[Reported in 3 Atkyns, 209.] 

The father of the plaintiffs and defendant, by his will, devised to the 
defendant, his son, John Robinson Lytton, the lands upon which the 
question arises, to him and his heirs for ever, and in case he should 
not live to twenty-one, and die without issue, he gave the lands to his 
daughters (who are the plaintiffs) with several remainders over ; then 
he goes on and says, "My will is, in ease my son shall not attain twenty- 
one, my estate shaU be sold and the money divided among my daughters 
'for an augmentation of their fortunes," and gave to his daughters 
10,000Z. besides. The estate which came to the son by settlement was 
between three and four thousand pounds a year. 

The son, who wants about three quarters of a year of coming of age, 
intends cutting down three thousand pounds worth of timber off the 
estate. 

The bUl is brought by the daughters amicably ^ for an injunction to 
stay waste, and in order to have the opinion of the Court on this point, 
whether the defendant had a right to cut down the timber. 

The Lord Chancellor. If the defendant has a legal right, and 
there are no equitable circumstances to restrain him, I shall not do it. 
But though he maj' have a legal right, yet, if there are equitable 
circumstances, he may be restrained, and it is not proper for me to 
give a liberty in doubtful cases. 

As to the intention of the testator, he certainly had not the least 
thought that the son, before his age of twenty-one, should fell all the 
timber upon the estate. 

The inheritance is constituted of the land and timber upon it, and 
that is devised to be sold for the benefit of his daughters. 

The intent was to give the value of the estate at the time it was 
devised. 

A person having meadow ground might as well make it arable. 
What is the wiU ? The clauses must be construed as if they were in 
one and the same clause. Suppose the last clause had been first, the 
defendant would have been considered as a trustee of the inheritance 
for the benefit of the daughters ; and that is the point I shall ground 
the injunction upon to stay waste. 

This Court has gone greater lengths to stay waste than the courts of 
law have in giving actions or granting prohibitions against it; as 
where there is tenant for life, remainder for life, remainder in fee; 
so where there is tenant for life subject to waste, remainder for life 

1 Compare 1 Ves. 526. — Ed. 
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dispunishable for waste, remainder in fee, the Court will not suffer an 
agreement between the two tenants for life to commit waste, to take 
place against the remainder-man, before the time comes when the second 
tenant for life's power commences. So, in mortgages and securities, 
where the mortgagor has been in possession, it is always granted, 
because the whole estate is a security ; but the Court does it more 
strongly where there is a trust. 

The clause in this will amounts to as nmch as if he had said, ' ' I give 
my estate to my son and his heirs, till twenty-one, to receive the pjoflts, 
then to increase my daughters' portions ; " and here there could be no 
doubt but the Court would have done it. 

There are at this day three sorts of estate in lands ; the legal estate, 
that is the fee or freehold. Secondly, the use, which by the statute 
draws the legal estate after it. Thirdly, the beneficial interest. How 
does it stand upon this devise? There is an undoubted estate in fee. 
in the defendant, and he may receive the profits till twentj'-one. This 
amounts to a devise of the beneficial interest to him for that time, 
and it would be very extraordinary to suffer him to take away a 
great part of the inheritance of the estate, which was directed to be 
sold, not for strangers, but for the benefit of the daughters for their 
portions. The father is to judge of the provision for his children. 
After giving the daughters 10,000?., he then directs this shall go in 
augmentation. There have been several cases put which have never 
been determined, as that of a child en ventre sa mere, but always said 
arguendo, and I should make no scruple in such a case to grant an 
injunction. Suppose the case of an. executory devise, as in Gore 
V. Gore,^ I should doubt whether the heir-at-law ought not to be re- 
strained from committing waste in the meantime.'' I am therefore of 
opinion the injunction ought to be made perpetual. It is pursuing the 
intention of the testator, and preserving the value of the estates 
intended to go to his daughters. 



SAME CASE. 

[Beparted in 8 Viner's Abridgment, 475,placitum 16. J 

A MAN devised to the now defendant by the name of his j'oungest 
son, John, and his heirs, all his estates in W. ; and in case his son 
should not live to attain the age of twenty-one, leaving no issue law- 
fully begotten, he devised the estates to the plaintiff, Elizabeth, his 
eldest daughter, and the heirs male of her body, with like limitations 
over to his other daughters ; and in case his son should attain the age 
of twenty-one years, then he devised the estate to be sold, and the 

1 2 P. Wms. 28. 2 See Stansfield v. Habergham, 10 Ves. 273. — Ed. 
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money arising from such sale he devised amongst all his daughters as 
an augmentation to their fortunes. There was a great deal of timber 
upon the estate, which John, the son, was cutting down ; and now they 
moved for an injunction to stay him. 

27ie Solicitor- General,^ for the injunction, said there were manj' cases 
where this Court would grant such injunctions in favor of persons not 
entitled to an action of waste at law, as where there is tenant for life, 
remainder for life, reversion in fee ; so for an infant en ventre sa mere ; 
and cited Freeman's Reports, Trin. Term, 1680. 

The Loed Chancellor was of opinion that he ought to grant an 
injunction ; he said he thought he was to be considered as a trustee of 
the inheritance for the benefit of the daughters, and that it 'was the in- 
tention of the testator, he thought, to give him the beneficial interest, 
but that it would be strange if he was to take away under such a devise 
the gi'eater part, perhaps, of the estate. 

He said, though there had been no case determined where this Court 
had granted an injunction to stay waste for an infant en ventre sa mere, 
yet he should not scruple to do it if such a case should happen, and 
he should be inclined to restrain an heir-at-law in case of an executory 
devise. Injunction granted, and made perpetual. 

Note, the particular reason upon which he founded his judgment he 
declared to be because he looked upon the devisee, John, as a trustee 
by the intention of the testator. 



JESUS COLLEGE v. BLOOM, 
Before Lord Haedwicke, C, November 4, 1745. 
[Reported in Ambler, 64.] 

This bill was brought by the Master and Fellows of Jesus College, in 
Oxford, for an account of timber cut down on the premises by them let 
to the defendant, and for an account of some stones which he had car- 
ried off the land. 

The Lord Chancellor. This is the most extraordinary bill that 
ever was brought in this court, and I hope never to see one of the like 
nature again. 

On this biU there arise two questions : First, whether bills are to be 
maintained in this court merely for timber cut down after the term is 
gone out of the tenant by assignment? or, whether such bills can only 
be brought for an account of such waste done, without at the same time 
praying an injunction ? And I am of opinion that they cannot. Waste 
is a loss for which there is a proper remedy by action ; in a court of law 

1 Hon. William Murray. — Ed. 
16 
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the party is not necessitated to bring an action of waste, but he may 
bring trover ; those are the remedies, and therefore there is no ground 
of equity to come into this court, for satisfaction of damages is not the 
proper ground for the Court to admit of these sort of bills, but the stay- 
ing of waste ; because the Court presumes when a man has done waste 
he may commit the same again, and therefore will suffer the lessor or 
reversioner, when he brings his bill for an injunction to stay waste, to 
pray at the same time an account of the waste done ; for though a Court 
of law may give damages, yet it cannot prevent further waste : and it is 
ujpon this ground, to prevent multiplicity of suits, that this Court wiU 
decree an account of waste done at the same time with an injunction ; 
just like the case of a bill brought for discovery of assets, an account 
may be prayed at the same time ; and though originally the bill was 
only brought for a discovery of assets, 3'et, to prevent multiplicity of 
suits, the Court will direct an account to be taken. 

If the Court were to allow of these sort of bills, it would create infinite 
vexation ; there is not one precedent to warrant it. The cases cited 
do not come up to the present. Bewick v. Whitfield. It does not 
appear in that case that an injunction to stay waste generally was 
not prayed ; if it was, that brings it within the common case. As to 
the case of the Bishop of Winchester v. Knight,^ I am at a loss to 
know upon what grounds the Court went. The book says because 
it was a demand against an executor ; but I doubt greatly as to this, 
for it is far from being a general rule of this Court to entertain a bill 
against an executor for a tort committed by his testator. The more 
probable reason for decreeing an account in that case seems to be 
because it was the case of mines ; and the Court always distinguishes 
between digging of mines and cutting of timber, because the digging of 
mines is a sort of trade ; and there are many Cases where this court wiU 
relieve and decree an account of ore taken, when in any other tort or 
wrong done it has refused rehef. If this be the reason of the determi- 
nation in that case, as I really think it is, it stands quite different from 
the present. I am therefore of opinion, upon this first head, that this 
bill brought by Jesus College, to have satisfaction for timber cut down 
after an assignment of the lease, when the proper remedy is at law, 
ought to be dismissed. '^ 

1 1 P. Wms. 406. 

" The remainder of the case, which relates only to a question of costs, is omitted. 
— Ed. 
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ATTORNEY-GENERAL v. BURROWS. 
Before Lord Hakdwickb, C, May 6, 1747. 

[Reported in Dickens, 128.] 

The defendant's denying he had committed waste since the filing of 
the bill, Lord Hardwicke, C, said was not an inducement to refuse an 
injunction ; for as he admitted he had done waste, he might do further 
waste. 

Suppose it bad been the first time a doubt had arisen respecting the admission of 
proof in support of an injunction to stay waste, it is submitted whether the defendant, 
by taking notice of the affidavits upon which tlie injunction was founded, and saying 
they were almost wholly untrue, doth not call upon the Court to inquire what those 
affidavits are. The Court is concerned ; for if untrue the Court was imposed upon, 
and misled to grant the injunction : if true, the same reason will hold for continuing 
as there was for granting the injunction ; and further, the defendant, by saying that 
part of the affidavits was untrue, is in eflect admitting the other parts to be true ; 
and that part may be such as to warrant the injunction. J. d. 



ASTON V. ASTON. 

Befoee Lord Hardwicke, C, June 27, 1749. 

[Bepmied in 1 Vesey, 264.] 

Sns Thomas Astok, in the same settlement in which he makes 
himself tenant for life without impeachment of waste, with full liberty 
to commit waste, settles a jointure upon his wife for life without im- 
peachment of waste. 

On settUng another part, he creates a term on a trust to secure a 
rent-charge of 300Z. per annum to his wife, as a further part of her 
jointure, and afterwards, out of the rents and profits thereof, to raise 
money from time to time, to reimburse her expenses in sustaining and 
repairing her jointure estate. 

After his death, she, having this charge on the estate of her son, lets 
this annuity, together with the interest of 3,100^. given her by her 
husband's will, run in an-ear for three years. Upon her son's marriage 
she gave up the said arrear due, and also 2,000/. which he owed her, 
because he could not otherwise make a jointure within the settlement. 
She saw him but twice afterwards : he goes abroad, and there is an 
arrear of eight years during his life. 

Upon his dying without issue the estate came to his sister Catherine, 
who brought this bill against her mother. Lady Aston< to enjoin her 
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from committing further spoil and destruction upon her jointure estate, 
and for satisfaction for the damage already done thereby ; suggesting 
that she had cut down even such timber as was not fit for repairs, as 
young saplings, &c., not leaving a twig on the estate ; and also to be 
quieted in the enjoyment of the lands free from the arrear incurred in 
her brother's life. 

The Lord Chancelloe. The questions before the Court are of that 
nature as depend more on the latitude of discretion of a court of equity 
than many other eases ; and therefore more difficult for a judge to 
satisfy himself in the determination he is to give, which is to arise on 
the circumstances of the case, than in other cases where he might 
be guided by particular rules. Yet the Court must go by some rule, 
and not make such a determination relating to property, especially real 
prop'rr'y, as may be attended with inconvenience and uncertainty. 

As .- I - first question, of the waste, consider it as it may in general 
concerii .&..„-. '•^r hfe without impeachment of waste under a settle- 
ment ; for thoug i this is a particular case, the consideration of the 
general will give light therein. 

It is usual in marriage-settlements to make the father tenant for life 
without impeachment of waste, and sometimes the words, " with full 
liberty to commit waste," are added, as here, to the husband's estate. 
But then it is most usual to insert restrictions, as except in houses, &c. 
So in making grandfather tenant for life in voluntar3r settlements and 
devises ; so of father, owner of the estate, and making the settle- 
ment. This, therefore, may concern all such persons, and the question 
is, what a court of equity would do if it arose against persons in 
those circumstances? At common law that clause, " without impeach- 
ment of waste," only exempted tenant for life from the penalty of the 
statute, the recovery of treble value and place wasted ; not giving 
the property of the thing wasted : but in Lewis Bowles's Case ' it was 
determined that these words also gave the property ; the necessary 
consequence of which was that in general, unless on particular circum- 
stances, he was not to be restrained in equitjs for that would be to 
determine that he should not make use of that property the law allowed 
him. But afterwards several instances were considered, in which this 
very large power might be exercised contrary to conscience, and m an 
unreasonable manner, by tenant for life ; as where his act was to the 
destruction of the thing settled, which was the ground of Lord Barnard's 
Case, the strongest that could happen ; yet that was not an original 
case, without precedent or judicial opinion to support it, as appears 
from a case, 5 Jac. 1 (before Lewis Bowles's case), which probablj* 
occurred then ; though the determination there did not operate on it. 
If tenant for life without impeachment of waste pulled down farm-houses, 
in general I should no more scruple restraining him than I should from 
pulling down the mansion-house (unless where he pulled down two to 
make into one in order to bear the burthen but of one), it tending 

1 11 Co. 79. 
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equally to the destruction of the thing settled. If, therefore, he should 
grub up a wood settled, so as to destroy the wood absolutely, I should 
restrain him ; which is the meaning of the words in that case (5 Jac. 1), 
viz., such voluntary, malicious, intended waste; and in Abrahams. 
Bubb,^ Pas. 1680 (said to be in a manuscript of Lord Nottingham's col- 
lection, which, I believe, I have also seen) it is termed extravagant 
and humorsome waste. So in 2 C. C. 32, where the Lord Chancellor 
declares he would stop the pulling down houses in the case of tenant in 
tail apres possibility, &c., which is carrj-ing it a good way, as he has 
power to commit waste, because the inheritance once was in him ; and 
also in the case of tenant for life by express grant. So in Cooke v. 
Whaley.^ Since Lord Barnard's Case I have gone farther, and re- 
strained the taking down trees for ornament and shelter to the house : 
as in the case of Packington v. Layton ° and other cases ; but a little 
farther still in Sir Francis Charlton's Case, who was restrained from 
cutting down timber growing in an avenue and planted walk in a park ; 
but it depended on the same principle ; and though there was a lane 
between the house and pai-k, yet it was of the same kind with Packing- 
ton's Case, where the house stood in the park ; they being planted to an- 
swer the house, and for its ornament and shelter. But there is no case of 
tenant for life without impeachment of waste where it has gone farther. 
What is insisted on for the plaintiff is true in general, that law or equity 
does not depend on the particular cases, but on the general reason 
running through them ; and therefore if a new case happens, not the 
same in specie, but essentially within them, the same rule ought to gov- 
ern. It is therefore inferred that the Court ought in general to grant 
an injunction against tenant for life without impeachment of waste, 
for cutting down any timber not fuU grown or proper for building ; 
or any, the doing of which might be a spoil or prejudice to the 
estate for the future. Something of that kind might be wished for; 
but it is in general difficult to attain, and inconvenient to do it. Nor 
does it faU within the reasoning of the case mentioned. Was the 
Court to take such large strides, resort must always be to a court of 
equity ; for no certain rule can be laid down, as it cannot be taken 
from the value of the trees, which wiQ differ according to the sort and 
circumstances ; nor from the purchase of estates ; and some timber 
may be fit for one kind of building, not for others. But the reasoning 
of the cases of pulling down farm or mansion houses, or trees for orna- 
ment or shelter, does not come up to this ; for the consequence of cutting 
down timber, perhaps too j-oung, does not tend to the destruction of 
the thing settled, although it tends to its prejudice for a time, for 
timber will grow again in a few years ; not so of houses. Nor will 
j-oung trees planted in avenues pulled down serve for the purpose as 
before ; for, having been put there for the convenient enjojTuent of the 
bouse, they are considered as appurtenant thereto, and can no more 

1 2 Freem. 55, 2 Show. 69. ^ i Eq. Cas. Abr. 400. ' 3 Atk. 216. 
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be destroyed by such tenant for life than the house itself. But it would 
be very dangerous for the Court to use such a latitude as to extend this 
to the taking away the profits of the estate by tenant for life to the 
prejudice of the remainder-man, which his estate for life without im- 
peachment of waste gives him liberty to do. 

This on the general question relating to tenant for life without im- 
peachment of waste under a settlement. 

Next, consider how it stands on the circumstances, which are very 
special, and which differ it from the case of a father making a settle- 
ment on a son. But it is all in his own handwriting, who does not 
appear to have been bred a lawyer ; and though a counsel was said to 
be employed, there is no evidence thereof. It is natural to conclude 
that from the variety of expressions in the additional words to the 
clause, wherein he makes himself tenant for life, he thought there was 
some difference. Besides, the term for her reimbursement is extraordi- 
nary, and absurd to suppose he meant to leave her at liberty to cut 
down and strip the estate of every stick of timber (which are the nat- 
ural botes for repairs) , and then to come by this term to be reimbursed 
her expenses in buying timber for repairs, it being contrary to the plain 
intent, which was, that she should be tenant for life without impeach- 
ment of waste to prevent trouble in little matters ; but still that the 
timber growing on the estate, and the natural fund for it, should be 
applied for that, but that she should be reimbursed out of this term what 
she should pay out of her own pocket. Therefore, as the defendant has 
cut down timber on this estate without applying it to repairs, she shall 
have no benefit of this term till she has reimbursed to the estate what 
she has so um-easonably cut away ; and as to the future, the evidence 
being that she has left no timber fit even for repair of farm-houses, I 
will restrain her by the decree from cutting any more timber off the 
estate without leave of the Court. ^ 



FAERANT v. LOVEL. 

Before Lord Hardwicke, C, February 12, 1750. 

[Eepmled in 3 Atkyns, 723.] 

A BILL was brought by a ground landlord to stay waste in an under- 
lessee, who held by lease from the original lessee. 

The Lord Chancellor. A certificate being produced of the waste, 
I am of opinion the plaintiff has the same equity as in other cases of 
injunctions. As where there is tenant for life, remainder for life, 
remainder in fee, j^et the Court, on a bill brought by the remainder- 

1 The remainder of the case, not relating to tlie subject of waste, is omitted. — 
Ed. 
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man in fee to stay waste in the first tenant for life, will, notwithstand- 
ing the intermediate estate for life, upon a certificate of the waste, 
grant an injunction. So, where a mortgagee in fee in possession com- 
mits waste by cutting down timber, and the money arising by the sale 
of the timber is not applied in sinking the interest and principal of his 
mortgage, the Court, on a bill brought by the mortgagor to stay 
waste, and a certificate thereof, will grant an injunction. So, likewise, 
where there is only a mortgage for a term of years, and the mortgagor 
commits waste, the Court, on a bill by the mortgagee to stay waste, 
will grant an injunction, for they will not sufier a mortgagor to prejudice 
the incumbrance. 

For these reasons his Lordship gi-anted an injunction to stay waste. 



PIERS V. PIERS. 

Befgee Lord Hardwicke, C, July 23, 1750. 

[Reported in 1 Vesey, 521.] 

The plaintiff brought an original bill against his father, tenant for 
life without impeachment of waste, to have £1,000 raised and settled 
according to agreement ; and also a supplemental bill for waste com- 
mitted at a house in Wells hy the father's pulling up a deal floor and 
removing it to his house at Bradley (which was said to be like puUing 
down a mansion-house, as the case of Raby Castle) ; his removing some 
young oaks ; turning meadow mto plough-land, and the contrary. 

The Lord Chancellor. It is verj' unfortunate such an expense 
should be created between a father and son. The clause, without im- 
peachment of waste, is generally put in to prevent disputes of this kind : 
but if it was to be so made use of, that a son should have it in his 
power to call a father into a court of equity for every alteration he 
makes in a walk or an avenife, though he removes the trees to another 
part, and so of the house, it would be such a fund for disputes between 
a father and son, there would be no end of it ; and it would be better 
for the public that Raby Castle had been pulled down than that prece- 
dent had been made. It is not an immaterial circumstance for the de- 
fendant that an injunction was never applied for, which is always done 
on such a bill as this ; which must be maintained on the head of 
destruction and spoliation. Besides, this floor was placed, and the trees 
planted, by the father himself: therefore, if no more in the case, I 
would dismiss the supplemental bill with costs to be taxed.' 

1 So mucli of the judgment as relates to the original bill lias been omitted. — Ed. 
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O'BRIEN V. O'BRIEN. 
Before Lord Hardwicke, C, May 21, 1751. 

[Reported in Ambler, 107.] 

By indenture, dated 12th March, 1730, between the defendant 
Henry O'Brien and Margery, his wife, of the first part ; Henry Stainer 
and Edward Hogan, of the second part ; Richard Connell and Pool 
Hickman, Esqrs., of the third part ; Francis Burton and Robert Hick- 
man, Esqrs., of the fourth part ; and William Stainer, of the fifth part ; 
in consideration of a marriage thentofore had between the defendant 
Henry O'Brien and Margery, his wife ; and in performance of certain 
articles, dated the 30th of October, 1730, the manors, &c. of Blather- 
wicke, in the county of Northampton, and Tixover, in the county of 
Rutland, were, amongst other estates, conveyed to trustees, to the use 
of the said defendant, Henry O'Brien, for life, without impeachment of 
waste ; remainder to the first and other sons of the marriage between 
him and the said Margery in tail ; remainder to the first and other sons 
of the said Henry, or any after-taken wife in tail male ; remainder to 
the plaintiff Donatus O'Brien, the father, for life, without impeachment 
of waste ; remainder to his first and other sons in tail male, with other 
remainders over. Henry O'Brien, the first tenant for life, having con- 
veyed his life estate to the defendant. Sir Edward O'Brien, and he 
threatening to cut down all the trees and timber growing on the 
estates in England, the plaintiflTs filed their bill against the defendants, 
praying an injunction to stay the defendants from committing anj' waste 
on the estate : stating the above settlement ; that Henry had no issue 
by the said Margery, and that they had been long separated ; that 
great part of the timber trees growing on the said estates were stand- 
ing and gi-owing in a walled-in park called Blatherwicke Park, and 
stood near the capital seat of the family and other houses upon the 
said estate, and either served for the shelter thereof or were set m rows, 
walks, vistas, avenues, or clumps, and were gi-eat ornaments thereto ; 
great part whereof were of a late growth, being planted about twenty- 
five j-ears before, and many thousands of them were young saplings, 
greatly beneficial to the estate, but of very small value if cut down, not 
being worth above 2s. 6rf. a-piece, one with another. 

Upon an affidavit of the above facts, Mr. Solicitor- General,^ Mr. 
Wilbraham, and Mr. Waller, this day moved that an injunction might 
be awarded to stay the defendants from committing any waste or spoil 
on the premises. 

His Lordship ordei*ed that an injunction should be awarded to staj' 
the defendants, &c., from cutting down any timber trees, or other trees 

1 Hon. William Murray. — Ed. 
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growing on the said estate wMch were planted or growino- there for 
ornament or shelter of the mansion-house, or that grew in vistas, 
planted walks, or hnes for the ornament of the park, part of the 
premises in question ; and also from cutting down any sapHngs grow- 
ing on any other part of the estate in question, not proper to be feUed, 
until answer and other order to the contrary. 



KlSriGHT V. MOSELY. 

Befoee Lord Hardwicke, C, July, 1753. 

[Reported in Ambler, Blunt's edition, 176.] 

Bill by patron against rector, to stay waste in digging stones, &c., 
on the glebe, other than what is necessary for repairing and improving 
the rectory ; and for an account of what had been dug and sold, to be 
paid to plaintiff or such person as is entitled thereto. Demurrer as to 
the account, and also as to stajang the digging of stones other than, 
&c., and by way of answer set out, that the quarries were opened 
before. 

The Lord Chancellor.' The parson has a fee simple qualified and 
under restrictions, in right of the church ; but he cannot do everything 
that a private owner of an inheritance can. He cannot commit waste, 
nor open mines, but may work those already opened. Even a bishop 
cannot. Talbot, Bishop of Durham, applied to Parliament to enable 
him to open mines, but rejected. Parsons may fell timber or dig stone 
to repair ; and they have been indulged in selling such timber or stone 

^ As the judgment in this case seems very imperfect, the editor has subjoined the 
following note of what the Lord Chancellor said, as given in Mr. Hargrave's MSS. : 
" The Lord Chaitoellor. The demurrer cannot be supported by the averment of 
any matter of fact. The material part of the demurrer is to that part which seeks to 
restrain the parson from getting stone out of the glebe, except for the use of the rec- 
tory. I cannot take the answer into consideration. 

" The rule is, that a parson has a fee simple qualified in right of the church in the 
possessions of the church, and he is to defend for himself and his successors the in- 
heritance of the church, but he has not the same right as a private owner. He can- 
not commit waste, nor fell trees, nor work new mines, but he may work such as are 
open. Bishops cannot do [ita in the MSS.). I remember a case of an application to 
Parliament by Bishop Talbot, to enable him to open new mines in the bishopric, and 
it was rejected. They may fell trees for repairs, and dig stone to be applied for the 
benefit of the rectory. 

"In Rol. Abr. there is a prohibition of waste to restrain bishops, in the case of 
the Crown, and the Attorney-General may by information prevent a devastation. If 
the demurrer had been only to the account, it would have been right, for the patron 
can take no profit of the living, and there is no instance of his taking and laying it 
out for the benefit and increase of the rectory : but the demurrer covers too much, 
and must be overruled for the whole, for it is not like a plea, which is a defence, 
and may be good for part, and bad for part." Harg. MSS. numb. 472, p. 69. 
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where the money has been applied in repairs. Injunction has been 
granted even against bishops to restrain from felling large quantities 
of timber, at the instance of the Attorney-General on the behalf of the 
Crown, the patron of bishoprics. 

If the demurrer had only gone to the account, it had been good, for the 
patron cannot have any profit from the living ; but it is too general as 
to staying the digging of stone, &c. And though the answer sets out 
that the quarry was open before, yet the demurrer cannot have aid from 
the answer. But it is bad as to that part ; and being so, it must be 
overruled as to the whole ; for a demurrer cannot be good in part, and 
bad in part, as a, plea may. 



CHAMBERLAYNE v. DUMMER. 
Before Lord Thuklow, C, June 19, 1782. 

[Reported in 1 Brown's Chancery Cases, Belt's Edition, 166.] 

Thomas Dummer, Esq., made Ms will, by which he devised his free- 
hold and copyhold estates at Cranbury, in the county of Hants, and 
elsewhere, to the defendant Harriet Dummer, his wife, for and during 
her natural life, remainder to Charlotte Holland (an elderly lady) for 
life, remainder to the plaintiff in fee. This wiU was made a consider- 
able time before his death ; but, about a fortnight before his decease, 
he made two codicils to his will, one of which only was now in question. 
A clause of this codicil was to this effect : " Whereas, by my will, my 
wife cannot cut any timber, now my wUl and mind is, that she may, 
during so long time as she shall continue my widow, cut timber for her 
own use and benefit, at seasonable times in the year." Mrs. Dummer, 
under the power given by this codicil, made contracts for and began 
to fell timber. The plaintiff filed his bill, and applied to his Honor, the 
Master of the Rolls, ^ for an injunction to stay the cutting of ornamental 
timber, or such as served for shelter to any of the mansion-houses, and 
also of young wood not come to maturity. His Honor, ex parte, and 
unattended by counsel, made an order in Hilary Vacation, 1782, to stay 
the cutting of any timber whatsoever, until answer and further order. 
And 18th April, 1782, Mr. Arden and Mr. Serjeant Rooke moved to 
discharge his Honor's order, as going farther than the plaintiff's appK- 
cation, and preventing her cutting what she was undoubtedly entitled 
under the will to cut. The order was supported by Mr. Attorney- 
General,^ Mr. Mansfield, and Mr. HolUst. Mr. Attorney- General con- 
tended that Mrs. Dummer, being by this codicil made tenant for life 
without impeachment of waste, could not cut down ornamental timber, 
such as protected buildings, or such as by standing longer would pay 

1 Sir Thomas Sewell.— Ed. " Lloyd Kenyon, Esq. — Ed. 
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good interest for so doing. Mr. Mansfield objected, that several of the 
trees marked, if cut down, would expose the young saphngs to the 
cold winds. Mr. Hollist, that she should cut only what was fully 
matui-e, and would suffer hj standing, and that nothing was timber 
under five solid feet ; he also contended that under the devise she could 
not cut for sale, but for her own use upon the estate. The Lord Chan- 
cellor utterly rejected the idea that she was to cut for her own use on 
the estate or for estovers only, and thought that she was entitled not 
merelj' to cut timber which would suffer by standing, but everything 
which could fairly be called timber, although she should not cut such 
sticks as would only make paling, &c. His Lordship recommended to the 
parties to accommodate what should be cut under this idea, being wil- 
ling to save to the defendant the season for cutting timber ; but if they 
could not settle the matter, said he must be attended with affidavits to 
settle the terms of the injunction. Mrs. Dummer afterwards put in her 
answer, and admitted cutting trees in the lawns and pleasure grounds at 
Cranbury, but alleged that it was for the purpose of widening the way 
to the house, to prevent damps, and improve the place. She admitted 
also the cutting trees placed in rows at Woolston and Badslej-, but that 
thej' were such as she did not consider as ornamental ; she alleged that 
oak trees of six inches girth, and sixteen feet in length, or containing 
four feet of solid measure, were deemed timber trees, and that she had 
cut down none so small ; that ash of five inches girth, and elm of seven, 
were also esteemed timber, and that she had cut none under those sizes. 
Upon motion to discharge the order for the injunction, 19th June, 
1782, the Lord Chancellor was of opinion, upon consideration of the case, 
and of the authorities cited, viz. Packington v. Packington, 3 Atk. 215 ; 
Aston V. Aston, 1 Vesey, 264 ; Leighton v. Leighton, 22d March, 
1747-8 ; 1 Obrien v. Obrien, 20th May, 1751 ; and Lord Castlemain v. 
Lord Craven, 7th December, 1733, 2Eq. Cas. Abr. 758, 22 Vin. 523, that 
the injunction should issue nearly in the terms of that of Obrien v. 
Obrien, viz. defendant to be restrained from cutting trees which were 
saplings, and not.proper to be cut as timber. 

His Lordship directed : " That the order, dated 28 March (then) last, be dis- 
charged ; and that an injunction be awarded to restrain the defendant Harriet Dum- 
mer, her servants, workmen, and agents, from cutting down any timber and other 
trees growing on the estate in question, which are [were] planted or growing there 
for the protection or shelter of the several mansion-houses belonging to the said 
estates, or for the ornament of the said houses, or which grow in lines, walks, vistas, 
or otherwise for the ornament of the said houses, or of the gardens, or parks, or 

1 Leighton v. Leighton was a bill by the eldest son, tenant in tail, expectant on 
the death of the father, tenant for Ufe, to restrain him from committing waste by 
cutting down timber, especially such as was ornamental to the house. The Court, 
upon affidavit and certificate of the bill filed, granted an injunction to restrain the 
defendant from committing waste upon such part of the estate whereof he was sub- 
ject to impeachment of waste, and, as to the mansion-house, out-houses, gardens, and 
orchards, timber growing for ornament and shelter to the house, to restrain him from 
committing waste therein tiU answer or further order. 
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pleasure-grounds thereunto belonging ; and it is further ordered that the injunction do 
also extend to restrain the said defendant, her servants, workmen, or agents, from 
cutting down any timber or other trees, except at seasonable times and in a hus- 
bandlike manner; and also from cutting down saplings and young trees not fit to be 
cut as and for the purposes of timber, until the hearing of this cause, or the further 
order of the Court." Eeg. Lib. A. 1781, fol. 452. 



GOODWYN V. SPKAY. 

Before Lord Thurlow, C, Februabt 21, 1786. 

[Reported in Dickens, 667.] 

Joseph Staio-et, seised in fee of real estates, died intestate, leaving 
the plaintiff and the defendant his co-heirs at law, to whom the estate 
descended as tenants in common, in undivided moieties. The defend- 
ant got into possession by virtue of an ejectment, and, having cut 
down some timber, and threatening to cut down the rest, the plaintiff 
filed his bill for an injunction to stay waste ; and, accordingly, on th« 
21st of February, 1786, moved by Mr. Brown for an injunction, on 
the usual affidavit, and his Lordship granted the motion, but before the 
Court rose, having a doubt whether there could be an injunction to stay 
a tenant in common from doing what he pleased with his own property, 
directed me to suspend the order. Mr. Brown, on the 22d, again men- 
tioned it, when the Lord Chancellor was clear in opinion he could not 
stop the defendant, and the only remedy the plaintiff had was to get a 
partition, and directed the order not to be drawn up. 



MOGG- V. MOGG. 

Before Lord Thurlow, C, March 13, 1786. 

[Reported in Dickens, 670.] 

The plaintiff was a trustee of certain estates, and in whom the legal 
estate was vested. The defendant hath not any right, but persuaded 
the tenants to cut down timber. 

Bill for an injunction to stay waste ; and this day the plaintiff moved 
for an injunction accordingly, upon filing the bill. It was mentioned 
on the 11th, but the Lord Chancellor desired Mr. Madocks to see if he 
could find an instance where a stranger comes upon lands as a tres- 
passer, and cuts down timber or commits waste, in which this Court 
hath granted an injunction to stay him, saying he was liable to an 
action by which he might be stayed. 
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On this da}', the 13th, Mr. Madocks said he had recollected a case 
before Lord Camden, C, in which the plaintiff was lord of a manor in 
Oxfordshire, upon which the defendants claimed a right to estovers, 
and under that right they cut down timber in one day to the value of 
400Z. ; the plaintiff filed his bill for an injunction to stay waste and ob- 
tained one ; upon its being sem'ed, their attorney advised the defend- 
ants to desist from cutting down any more timber, but advised other 
tenants of the manor to cut down timber ; upon which Lord Camden 
granted an injunction to stay waste against persons not parties, and 
Mr. Madocks argued this as a case in point. 

The Lokd Chancellok said it did not apply, for in that case there 
was a right to something in the defendants, though perhaps they car- 
ried it beyond what such right went to ; and that until such right was 
determined it was very proper to stay them from doing an act which, if 
it turned out they had no right to do, would be irreparable : but in the 
present case the defendant had no interest, he was a mere trespasser ; 
and being such, an action of trespass would he against him ; and there- 
fore his Lordship would not grant the motion. 



COUNTESS OF STEATHMOEE v. BOWES. 
Before Sie Llotd Kenton, M. E., Trinity Teem, 1786. 

[Reported in 2 Brown's Chancery Cases, 88, and in 1 Cox, 263.] 

Mr. Mansfield moved for an injunction to restrain the defendant 
from committing waste by cutting down timber in the avenues, &c., of 
the estate of the late Mr. Bowes, at Gibside. 

By the settlement on the marriage of the late Earl of Strathmore 
with Miss Bowes, he was made tenant for life without impeachment of 
waste, except voluntary waste in houses, remainder to Lady Strath- 
more (then Miss Bowes) in like manner, remainder over to the present 
Earl, &c. After the death of Lord Strathmore, the defendant inter- 
married with Lady Strathmore, and, being seised in her right (but liv- 
ing separate from her) had committed gi-eat waste in cutting timber 
and marking other timber to be cut ; among the rest young saplings, not 
usually cut in the course of cutting timber. 

The injunction moved for was to restrain him from cutting timber 
or doing any waste in the rides or avenues to the house, or cutting 
timber that was of shade or ornament to the house, and trees unfit to 
cut as timber. 

The defendants insisted they had neither cut nor marked any saplings, 
or improper timber, or any trees near the house, but in rides through 
the woods, a mile from the house. 

His Honor granted the injunction, saying, it ought to include every- 
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thing useful or ornamental to the house. A ride through a wood is 
more constitutive to the beauty of a place. He thought himself bound 
to grant an injunction as to the ornamental trees, though they should 
not be planted trees, but trees growing naturally. He therefore directed 
the injunction to be in the terms of Mrs. Dummer's, and to extend to 
cutting young saplings and trees not fit to cut as timber. 

July 11. 

On the last day of the term, the answer in the mean time being pat 
in, by which the defendant swore that he had not cut, nor intended so 
to do, any timber or ornamental trees, or any saplings, although the 
woods received injury from some of them not being weeded out, and 
the plaintiff not having excepted to the answer, the defendant moved to 
dissolve the injunction in the first instance without obtaining any 
order nisi. 

His Honor, on hearing the answer read, thought the plaintiff could not 
sustain the injunction, and intimated that he should take the answer to 
be true pro hac vice, and also to be a fuU one, not being excepted to. 

Mansfield, for plaintiff, insisted that the time for excepting to the 
answer had not yet expired, but that in cases of this nature when the 
injunction is obtained before answer, the defendant being at liberty to 
move to dissolve the injunction in the first instance on the coming in of 
the answer, without any order nisi, the practice was that the answer 
was merely to be read as an affidavit ; and Mr. Dickens the register 
said that if the injunction should be dissolved, yet on exceptions being 
allowed to the answer, the injunction would be revived. Mansfield 
offered to read the affidavits again in opposition to the answer ; but his 
Honor, doubting of the regularity of this, ordered the motion to stand 
over from the last day of Term to this day, being the First Seal, that 
precedents might be looked into. 

It was now mentioned again, and Mr. Mansfield and Bicknell men- 
tioned several precedents for reading the affidavits. They were taken 
by Bicknell from the register books, Gibbs v. Cole, 3 Wms. 255. 
" Order for injunction 27th of April, 1734. Order nisi to dissolve the 
injunction on coming in of the answer, 1st of May, 1734. Order for 
continuing the injunction upon, inter alia, the affidavit of John Barlock, 
sworn 30th of April, and filed 1st of May, 1734." 

Eyder v. Bentham, 1 Vesey, 543. " July, 1750, bill filed. On the 
2d, 3d, and 5th of August, affidavits to obtain injunction filed. On the 
6th of August, answer filed. On the 8th of August, affidavits of Jen- 
nings and three others sworn and filed. On same day the motion was 
heard, and the order made for the trial at law and an injunction. The 
above affidavits, and particularly that of Jennings and others, were 
read all through ; but Jennings's was made on behalf of the defendant." 
Attorney-General v. Bentham. On the 3d of July, 1755, order for 
injunction on reading the bill and affidavits." 

His Honor, however, said, that although he thought the affidavits ought 
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to be read, both on the precedents cited and on the reason of the thing, 
yet as it so materially concerned the practice of the court, he would 
not decide it until he had an opportunity of consulting the Lord Chan- 
cellor. 

Whereupon the defendant, in order to avoid this delay, consented to 
the reading the affidavits, and they were accordingly read on both sides, 
and his Honor was of opinion that the affidavits on the part of the de- 
fendant were so much stronger than those on the part of the plaintiff, 
that, independent of the answer, the injunction ought to be dissolved. 



SAME CASE. 
\Iieparted in Dickens, 673.] 

Jtjlt 5, 1786. 

Application by Mr. Attorney- General'^ and Mr. Price this day, on 
behalf of the defendant, upon the coming in of his answer, to dissolve 
an injunction which had been granted to stay him, his servants, work- 
men, and agents, from cutting down, &c., until answer and further 
order ; and upon reading the defendant's answer, which in part denied 
the facts sworn to, the Master of the EoUs dissolved the injunction. 

Having asked the plaintiff's solicitor how it happened that he omitted 
to read the affidavits upon which the injunction was granted, he men- 
tioned it to Mr. Mansfield, his counsel, and Mr. Mansfield having inti- 
mated it to his Honor, his Honor spoke to me, and upon my telling him 
I understood it was the rule for the Court to permit plaintiffs to read 
affidavits in support of an injunction to stay waste, and that I had a 
faint recollection of cases upon that head, his Honor directed the order 
not to be drawn, and the motion to stand over till the First Seal ; and 
in the mean time desired I would lay before him such cases as I should 
meet with, and what should occur to me upon the subject. 

The following is a copy of what I submitted to his Honor : — 

On application to continue or dissolve an injunction, either of course 
or special, I have always understood it to be the rule, that though affi- 
davits are not permitted to be read to support the plaintiff's equity, that 
is, his right to come into this court when denied by the defendant's 
answer ; yet in injunctions to stay waste, or in the nature of waste, 
when the waste sworn to, and upon which the injunction is grounded, is 
denied, the Court will admit proof by affidavit in support of the facts, 
and the following are the reasons it is submitted for such permis- 
sion : — 

When applications for iiyunctions to stay waste, or what is in the 
nature of waste (which are specially moved, and upon affidavit), are 
made, the Court expects such affidavits to be clear and positive as to 

1 Richard Pepper Arden, Esq. — Ed. 
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the acts done, &c., and not to speak from hearsay and belief; and it 
frequently happens that, the affidavits not being satisfactory, the Court 
refuses the motion, and tells the plaintiff to get a fresh affidavit and to 
speak with more precision. 

Therefore an order so granted is founded either on truth or false- 
hood ; and it is not a defendant's denying by his answer the acts sworn 
to that makes them less true. Suppose five or six persons were to 
swear positively to acts of waste, &c. , and a defendant was by his an- 
swer to deny the whole or part ; it then would rest with the Court to 
consider to whom the most credit is to be given. How is that to be 
known but by considering the swearing of each ? And upon a defend- 
ant's application to dissolve an injunction to stay waste, wiU the Court 
dissolve it without knowing what they dissolve ? And how is that to 
be known without reading the injunction, or the order granting it 
(which are always read, or supposed to be read) , and if read, the Court 
cannot but see upon what it is founded, for the injunction recites the 
order in hcsc verba, which runs thus : " Upon opening of the matter by 
Mr. , of counsel with the plaintiff, it was alleged that it ap- 
pears by the affidavit of (first as to the plaintiff's title) , that the 

defendant hath done, or caused to be done, &c." And should the 
Court dissolve the injunction, without knowing upon what it was 
founded, merely upon the answer of the defendant, it will do that bhnd- 
fold which may be the means of irreparable damage ; and if a defendant 
hath committed the least waste, though not to the extent sworn to, the 
Court will be cautious to prevent his doing further injury. See the 
cases of Packington v. Packington, Dickens, 101 ; and Attorney-Gen- 
eral V. Burrow, Dickens, 128. 

That the answer is attended to, so far only as it goes to the denial 
of the plaintiff's right or equity, it may not be improper to refer your 
Honor to the common and usual language of an order to dissolve an 
injunction unless cause ; which is the most usual for a defendant to 
apply for on putting in his answer, and which if the defendant had done 
instead of the mode he hath taken, please to attend to what he would 
have said : ' ' "Whereas the plaintiff hath obtained an injunction to stay 
the defendant, his servants, workmen, and agents, from committing, 
&c. , until answer and further order, now upon motion this day made 
by Mr. A., of counsel with the defendant, it was alleged that the de- 
fendant hath since put in a full and perfect answer to the plaintiff's bUl, 
and thereby denied the whole equity thereof (that is, the plaintiff's 
right to come into this Court, not the acts sworn to have been com- 
mitted) ; and therefore it was prayed that the said injunction may be 
dissolved, which is ordered accordingly, unless cause." 

That the admitting of affidavits to be read in support, of injunctions 
to stay waste upon application is not novel wUl appear from the fol- 
lowing cases, and the dictum of Lord Hardwicke : — 

Mount V. Fenner, 4th of August, 1732. The bill was for an injunc- 
tion to a':ay the printing of the Common Prayer Book ; and an injunc- 
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tion was granted upon affidavit of the title, till answer and further 
order ; the defendant put in his answer, and upon his application to 
dissolve the injunction, which was moved specially, affidavits were 
going to be read, but it being suggested that the defendant had put in 
a plea which went to the plaintiff's title, the Court saved the notice 
until the plea was argued ; the plea was argued the above day, and al- 
lowed ; and in consequence thereof, there being an end of the plaintiff's 
equity, the defendant moved immediately to dissolve the injunction, 
which was granted. 

On the 11th of July, 1786, Mr. Attorney- General again moved to 
dissolve the injunction, when his Honor said that, as the deciding of 
the question would estabhsh the practice in future, he would save the 
motion until the Third Seal, and in the meantime would consult the 
Lord Chancellor. The plaintiff inadvertently consenting that the de- 
fendant should read affidavits in support of his answer (never before 
heard of) , if he would consent the plaintiff should read his, with which 
the defendant immediately closed, by consent, and so it is noted, affi- 
davits on each side were read, and, the defendant's affidavit being the 
strongest, the injunction was dissolved. 



HAMILTON V. WORSEFOLD. 

Before Lord Thublow, C, Notember, 1786. 

[Reported in 10 Vesey, 290, note.] 

The bUl stated that the plaintiff was seised in fee ; that his title had 
but recently accrued, and the tenants had not yet paid him any rent ; 
that the defendant Worsefold pretended to have some claim to the 
estate, and had given notice to the tenants to pay their rent to him ; 
that he had entered upon the estate with the permission of the other de- 
fendants, the tenants, and had cut timber, and threatened to cut more. 
The bill therefore prayed that Worsefold may be restrained irom 
committing waste, and that the tenants may be restrained from per- 
mitting it. 

The Lord Chahcelloe, upon the motion for the injunction, at first 
had some difficulty about granting it, "Worsefold being a mere tres- 
passer ; but at length his Lordship granted the injunction against both 
Worsefold and the tenants. Register's Book, A. 1786, fol. 1. 
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MOETIMER V. COTTEELL. 

Befoee Loed Thurlow, C, Decembek 16, 1789. 

[Reported in 2 Cox, 205.] 

The defendant had for some time acted under a power from the 
plaintiff as the receiver of several rents of houses belonging to the 
plaintiff, and had also been authorized by the plaintiff to dig earth in 
an adjoining brick-field to a certain depth from the surface. The de- 
fendant having dug beyond the hmit, the plaintiff revoked all powers of 
attorney made to the defendant, and required him to desist from dig- 
ging any further ; but the defendant continuing to dig, the plaintiff filed 
this bill, praying that the defendant might be restrained by injunction 
from digging further on the premises. And the Solicitor- General^ now 
moved for an injunction on certificate of the bUl filed and affidavit of 
the fact, and urged that as this ground was intended for building, and 
as it would be rendered unfit for the foundation of a house if the ground 
was dug deeper from the surface than the limited depth, this was one 
of that species of irreparable mischiefs which this Court would prevent 
by injunction. 

But the Lord Chancellor said the defendant was a mere stranger ; 
that he had been guilty of a forcible entry, and that there was no case 
where this Court would interfere by injunction when the party was a 
mere stranger, and might be turned out of possession immediately. 



MARQUIS OF DOWNSHIEE v. LADY SANDYS. 
Beeoeb Lord Eldon, C, Mat 13, 22, 1801. 

[Reported in 6 Vesey, 107.] 

Under indentures of settlement, dated the 2d of August, 1798, Lady 
Sandys was seised of the manor of Ombersley, and the mansion-house, 
called Ombersley Court, and other hereditaments in the county of Wor- 
cester, as tenant for life, without impeachment of waste ; remainder to 
trustees to preserve contingent remainders ; remainder to the Marquis 
of Downshire for life, and, after payment of the sums to be raised by 
the terms after created, without impeachment of waste ; with a similar 
remainder to the Marchioness of Downshire, and remainders over, sub- 
ject to the said terms, to Lord Hilsborough for life, without impeach- 
ment of waste, and to his first and other sons, and other remainders over. 

1 Sir John Scott. — Ed. 
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The trust of the terms was to raise money to discharge mortgages, 
and 3,000?. for the executors of Lady Sandys ; and the deed contained 
a proviso, that till the said sums should be paid, it should be lawful for 
the trustees at such time or times after the decease of Lady Sandys, 
and in such manner as they thought proper to enter into and upon all 
or any part or parts of the manors, &c., by the said indenture limited 
in strict settlement, and to fell and cut down such timber and other 
trees as should li'om time to time be wanted for building and other 
necessary purposes therein mentioned ; and also to fell, cut down, and 
sell any timber or other trees, which were at the time of the said inden- 
ture standing or growing, and which should from time to time thereafter 
stand or grow, upon the manors, &c., thereby limited in strict settle- 
ment, or any part or parts thereof; provided, that such falls of timber 
or other trees be made in due course, and at proper times of the year 
for felling such timber or other trees ; and so that the same do not 
in any wise injure the beauty of the said capital messuage or mansion- 
house, called Ombersley Court. 

In this cause an injunction was obtained to restrain the defendant 
from cutting down or felling any trees or timber standing or growing 
for ornament, shade, or shelter, of the mansion-house and buildings at 
Ombersley Court, or any other houses or buildings on the settled es- 
tates, or which grow for ornament in any of the vistas, avenues, walks, 
pleasure-grounds, or plantations, belonging to Ombersley Court, or to 
any part of the estates, hereditaments, and premises, late belonging to 
Edwin Lord Sandys deceased, settled and conveyed by the indenture 
of settlement to the use of the plaintiffs, and from cutting down or fell- 
ing saplings growing on any part of the said estates not proper to be 
feUed. 

This injunction was continued till answer ; and afterwards, in Novem- 
ber, 1799, upon a motion to dissolve the injunction, an order was pro- 
nounced, continuing it to the hearing ; but it was varied by leaving out 
the word " shade." 

A motion was made for a sequestration against the defendant for 
breach of the injunction by feUing trees on Lmeal Common in the parish 
and manor of Ombersley, part of the settled estate. The affidavits in 
support of the motion stated that the trees feUed were fir trees ; which 
were planted with order and regularity in rows and clumps for orna- 
ment to the said common ; and which were highly ornamental, not only 
to the common, but to the surrounding country, from the manner and 
very elevated situation in which they were planted. They represented 
the distance of the nearest plantation from the mansion-house to be two 

miles. 

The affidavits in opposition to the motion stated that Lineal Common 
is about three miles from the mansion-house and grounds of Ombersley 
Court; and is separated therefrom by land of other persons, not the 
property of the defendant, as tenant for life ; and is not even in sight 
from the said mansion-house or any part of the grounds ; and the com- 
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mon is open and unenclosed ; upon whicli the copyholders have a right of 
common, which they enjoy ; that the trees that were on the common 
were not planted for the ornament of, and were not an ornament to, any 
part of the estate ; and though the trees were planted in clumps and 
rows, none of them were planted in vistas, avenues, and walks. 

The farther affidavits, filed in reply, stated that the common may be 
seen from many parts of the grounds ; and that parts of the estate are 
contiguous to the common. 

Mr. Mansfield, Mr. IVower, and Mr. Thomson, in support of the 
motion — Mr. Richards, Mr. Sutton, Mr. RomiUy, and Mr. Stratford, 

against it. 

The Lord Chaijcelloe. When this Court took upon itself to depart 
from the rule of law as to waste, and interpose its restraining power, 
upon what is called equitable waste, beyond the rule of law, one duty 
at least was imposed upon the Court, — to define with precision and accu- 
racy in what cases the Court would interpose, and to take great care 
that, in the terms of its injunctions, a language should he adopted that 
might be clearly understood by the parties whose rights were to be 
bound at such a peril as that of disobejdng an injunction of this Court. 
But the Court has in all times upon this subject adopted language ex- 
ceedingly difficult to be understood. In arguing cases of this sort I 
have been asked from this place what I meant by " thriving timber, 
timber-like trees, and ornamental timber ; " and I have not been able to 
give any further answer than by referring to the language of the Coml; 
in former instances. 

Upon this question I cannot admit the argument that my mind is to 
be influenced in any degree by the propriety of the injunction. If it 
goes beyond the terms in which other injunctions have been granted, 
or the reach of the principle, and I think this injunction does not, the 
true line of conduct would have been to have applied to the Court to 
alter the terms of the injunction, and not to have risked a disobedience 
to it. A party disobeying an injunction is not at liberty to shelter him- 
self by saying the Court was wrong in granting the injunction in such 
terms. The case stands before me upon this dry question ; whether 
the defendant is within the meaning of this injunction prohibited from 
cutting the trees upon Lineal Common. By the terms used in this 
injunction I understand trees very distinguishable from trees to which 
the word " ornamental" only can be applied. Many trees may be orna- 
mental, and yet not within the meaning of the words in a process of this 
kind, " standing or growing for ornament." It is difficult to compre- 
hend these trees under the words "vistas, avenues," &c. The parties 
certainly have been always left by the language of the Court at great 
hazard to determine what is or is not timber growing for ornament. 
In Chambrlayne v. Dummer, the case of Mr. Johnes and his mother, 
and a great variety of others, persons of taste upon this subject have 

1 Johnes v. Johnes, Hilary, 1797. 
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differed ; and the taste of Mr. Brown has been set up against the taste 
of former systems. The principle upon which the Court has gone seems 
to be, that, if the testator or the author of the interest bj' deed had 
gratified his own taste by planting for ornament, though he had adopted 
the species the most disgusting to the tenant for life, and the most 
agreeable to the tenant in taU, and upon the competition between those 
parties the Court should see that the tenant for life was right, and the 
other wrong, in point of taste, yet the taste of the testator, like his will, 
binds them ; and it is not competent to them to substitute another spe- 
cies of ornament for that which the testator designed. The question 
which is the most fit method of clothing an estate with timber for the 
purpose of ornament cannot be safely trusted to the Court. The prin- 
ciple has been extended from ornament of the house to out-houses and 
grounds, then to plantations, vistas, avenues, to all the rides about the 
estate for ten miles round. K that principle has been rightly applied, 
it is very difficult in argument to say it cannot be applied to a comaaon 
as well as in field lands ; and that the contiguitj' or remoteness, if de 
facto it was planted for ornament, can alter the principle upon which 
the rule of the Court is to be applied. As to its being, not part of the 
estate, but the propertj- of the lord, with common rights, suppose a 
manor-house at one side of the extremity of a very large estate ; and 
a common is on the east side of the house, and upon that common the 
lord has planted ornamental trees in the same form as in the in-field 
lands upon the west side of the house : those trees being admitted to 
have been planted for ornament, will the injunction be confined to the 
west side, and not extended to the common? If contiguity, which 
exists in the case I now put, is necessary, can it be said that if there is 
a very small slip, of land, a single field, and the owner of the estate has 
been exerting aU the providence of his life in endeavoring to purchase 
that slip, and, in the hope of succeeding, has planted the common, that 
circumstance will alter the rule of the Court, and prevent the injunction 
from going to the plantation, admitted to be planted for ornament? Is 
contiguity necessary for the whole of the land, or for a small part? 
Will the greater or less degree of remoteness alter it? I am of opinion 
it will not. I agree, the facts of contiguity, remoteness, &c., are very 
fit to be considered when the fact whether the common was planted 
for ornament is under discussion ; but if the true conclusion is that it 
was for ornament, why is not that common to be considered as much a 
part of this estate to be protected as any other part of the estate ? 

My construction, therefore, of this order is, that it will embrace trees 
or timber planted upon the common in question as part of the estate ; 
and I think the injunction ought to go thus far ; for it is evident the 
views of the author of the ornament of this estate will be wholly disap- 
pointed if the protection is not afforded in the extent of this injunction. 
Looking at all the estates in the north of England, where the country 
is not in so high a state of cultivation, and in part of Nottinghamshire, 
can any man decline saying that these clumps of firs upon the sur- 
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rounding and adjoining commons, severed in many instances, the lands 
being divided in ownership, ought not to be protected? If the in-field 
lands and plantations are protected is it not fit also to protect that 
which is scattered round, and is really part of the same plan of improve- 
ment? It is impossible that a principle for general application can 
depend upon the circumstance whether a little slip of land connects the 
estate with the common, or is interposed between them ; or whether 
the common is in sight. Suppose it is situated on a different side of a 
hill from the house ; if the system of plantation for the ornament of the 
estate embraced the whole circuit of the hill, will it be said that is not 
to be protected because it is on the other side of the hiU ? So, Lf it is 
at the distance of two miles : it is a very material circumstance upon 
the question of the fact, whether it was planted for ornament or not ; 
but if it could be seen from the grounds, or if it was the ride of the 
familj' for pleasure, that is evidence that it was planted for ornament ; 
anal the distance is only a circumstance of fact, material as evidence to 
decide the fact, whether the trees are growing for ornament or not. 

Upon the aflfldavits, the expression " afford ornament" is equivocal, 
whether they were planted for ornament, or whether the effect is orna- 
ment. That aflidavit alone would be much too loose for granting the 
process of injunction. But the next aifidavit states that they were 
planted in this manner for ornament ; and adds that they were highly 
ornamental, not only to the common, but to the surrounding country. 
That I must lay out of the question, for there is no instance of arguing 
that an injunction is to be granted upon that ground, that the trees are 
ornamental, not to the estate upon which they grow, but to the sur- 
rounding country. These affidavits, which go to the fact that these trees 
were planted for ornament to the common, grounded on the notion that 
the common is part of the estate within the meaning of the injunction, 
are met by an affidavit ; which proves that this Court decides at great 
hazard as to facts upon written depositions, for the facts are not fairly 
stated by it. The original affidavits, which were confined to the ques- 
tion of ornament to the common, left the matter exceedingly short, 
whether the trees could be seen from the grounds, forming part of the 
estate, which might or might not be connected, not by contiguity but 
by approach. They would have laid a material fact before the Court 
by stating to what extent and in what degree the common could be 
seen from the estate, and was ornamental to it. The farther affidavits 
disclose the fact that the common may be seen from many parts of the 
grounds, and is, with these plantations, a very ornamental object; that 
there are estates, part of this estate, contiguous to the common ; and, 
upon the argument I find it is not distinguishable from two other 
heaths, planted in this way; as to which an injunction has been 
granted. Upon what ground am I to refuse this injunction but the 
simple fact that this common was at a considerable distance, and that 
single affidavit, contradicted by a great number of others, asserting 
that these trees were planted for ornament ; and if so, I shall not in- 
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quire whether they are ornamental ; which is not an inquirj' foi- me. I 
must hold, therefore, that this injunction has been violated. If mj 
mind could by the affidavits be brought into doubt whether these trees 
were really planted for ornament or not, I should be disposed to relieve 
myself from deciding such a question by directing an issue ; taking care 
that if, in the result of such a direction, the defendant should be preju- 
diced by not being permitted to cut in the meantime, the plaintifi' should 
undertake to pay the value if the decision should be against him ; but, 
attending to the value of the property, and the contrast between the 
affidavits, and the circumstance that it is impossible to conceive why 
these trees were planted unless for ornament, without attending to the 
question whether they are more or less ornamental, I think the prepon- 
derance of evidence is in the plaintiff's favor ; and the single affidavit 
in opposition to it is too short even to obtain an issue. The value of 
the trees cut must therefore be accounted for by the defendant ; or the 
process of sequestration must go ; unless you can bring that fact into 
more doubt. 

May 22, 
After this decision a motion was made on the part of the defendant 
to discharge all the orders upon a new and distinct ground ; viz., the par- 
ticular expression of the deed of August, 1798, in the proviso contained 
in the power to the trustees to fell timber ; which, it was contended, 
showed that the protection was intended by the parties to be confined 
to the trees, the fall of which would injure the beauty of the mansion- 
house ; and that intention being expressly stated by the parties, the 
injunction ought not to go beyond it. 

The case was argued upon this ground : the plaintiffs insisting that 
the intention of the parties could not have been so restrained ; and that 
the mansion-house was particularly mentioned only as the principal 
part of the estate. 

The Lord Chancelloe. With regard to the conduct of the parties 
at the time they entered into this agreement I do not saj' a word ; hav- 
ing endeavored to cultivate a habit not to weigh the motives which 
induced parties to enter into a contract when I am to decide upon the 
legal effect of that contract. The question is a dry question of law, 
whether these parties, either in a strict sense claiming under Lord San- 
dys, or those under whom he claimed, or in an accurate sense, though 
not so strict a sense, claiming under him, that is, holding the estate 
between them according to some limitation under him, can be said by 
this deed to have imposed upon the Court the necessity of declaring that 
in this contract the words " without impeachment of waste" cannot ad- 
mit of the construction given to them by this injunction as it now 
stands. In deciding that question the difficulty I have is of this sort, 
that I am obliged to impute to parties in the construction of this deed 
an intention to use terms according to their legal import ; though I am 
perfectly satisfied none of the parties understood the terms of the deed ; 
and I doubt whether even those whose business it was to frame the 
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deed correctly understood the eflFect of it. This at least is clear : that 
Lady Sandys claiming an estate for life without impeachment of waste, 
upon the deed in general, must be understood upon the deed to claim 
that estate with such powers as the law of the land, administered in a 
court of law, subject to such restraints to which that law is subject, 
as administered in a court of equity, gives her, as to felling timber ; 
and neither party can allege surprise in finding their legal rights aflfected 
by those restraints. With respect to the question whether there is 
context enough in this deed to authorize me to say the defendant 
can do those acts which in general a tenant for life expressly without 
impeachment of waste is not entitled to do, because some other persons 
are authorized after her death to cut timber under the particular terms 
specified in the power of the trustees, I do not know that it is a neces- 
sary inference that one party shall have a power to-day because another 
party has a power capable of being exercised to-morrow. The whole 
must be taken together. The consideration upon which the plaintiff may 
be taken to give this power to the defendant may be this very condition, 
that the power in this general language, ultra what a tenant for life 
without impeachment of waste has, shall not be exercised against him 
until the death of that tenant for life. I cannot weigh the considera- 
tion ; but I am not at liberty to say it is of no value. It is not to be 
denied that the terms "without impeachment of waste," as applied 
to trustees of a term for special purposes, have a very different sense 
from that of the same words annexed to a tenancy for life ; and in the 
ordinary case I do not apprehend the Court would have permitted the 
trustees to execute their trust by cutting timber, merely because they 
were trustees without impeachment of waste ; though they might at law. 
This Court would say that, having a discretion, they must act in their 
trust as the Court itself would act. There is no pretence, therefore, to 
say that limitation would in the ordinary case enable them to cut tim- 
ber, much less that species of timber which a tenant for life unques- 
tionably might have cut. But whatever may be the extent of that 
power, it is a power vested in trustees ; and it is a new argument that 
because powers larger in terms are given to trustees, it necessarily fol- 
lows that persons who are not trustees are to have rights as extensive, 
though given in less liberal terms. The principal object of the trust was 
to make the estate of Lord and Lady Downshlre exonerate the inheri- 
tance from those debts. I am very far from being sure that this Court 
would allow them unnecessarily to execute their powers, even when the 
right to exercise them arises, otherwise than this Court thinks a provident 
execution, and far from admitting that it would be in the breast of the 
trustees at the instance of the plaintiff to cut ornamental timber and 
leave the other. The Court'would, I think, direct them to cut that 
which was not ornamental. But there is more in this ; for it is abso- 
lutely in the discretion of the trustees as to the times and manner of 
cutting. They stand between the takers of the inheritance and the 
tenants for life. I do not say if a provident and husband-like mode 
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of treating the estate was proposed they would not have a right to call 
upon the trustees : but the Court would at least hear them upon the 
point whether they were discreetly called upon under this contract ; 
and it would be very strong to say that, because these trustees, to accel- 
erate the payment, have this large power after the death of the defend- 
ant, therefore she has the same power in her life, to whose discretion 
that power is not entrusted. The question results to this : whether I 
am reasonably sure that, because this power is given to the tmstees 
after the death of the defendant, the parties, using language with re- 
spect to her power, which has now by authority had this restrictive 
sense put upon meant all, which in clear and ample language they have 
described in the powers given after her death. I cannot so enlarge the 
expression as to the power given to the defendant; and therefore I 
cannot vary the injunction upon this special ground. 

Motion refused. 



DRURY V. MOLESTS. 

Befoee Lokd Eldon, C, Juxt 20, 1801. 

[Reported in 6 Vesey, 328.] 

Mb. Ainge moved for an injunction to restrain a tenant from commit- 
ting waste by ploughing up pasture land. The lease contained no 
express covenant not to convert pasture to arable ; but there was a 
covenant to manage pasture in a husbandlike manner. 

The Lord Chanceixok said he thought that equivalent ; and granted 
the injunction till answer and farther order. 



DAVIES V. LEO. 

Before Loed Eldon, C, March 11, 18, ash 20, 1802. 

[Beported in 6 Vesey, 784.] 

Mk. Whishaw, for the plaintiff, moved for an injunction to restrain 
the defendant from cutting any timber or other trees on the estates in 
the bill mentioned, planted or growing for ornament or shelter of the 
mansion-house, park, and grounds, and any saplings, &c. 

The affidavit of the plaintiff stated that he had been informed that 
Lsetitia Leo, the late wife of the defendant, Daniel Leo, of Lannech, in 
the County of Denbigh, was at her marriage seised in fee simple of real 
estates in that county ; which, by a settlement previous to her marriage. 
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were limited for the use of Lsetitia Leo for life ; remainder to the de- 
fendant for life ; remainder to the issue of the marriage therein men- 
tioned; and, in default of such issue, remainder to such person or 
persons as Lsetitia Leo should by deed or will, notwithstanding cover- 
ture, direct or appoint ; and, in default of such appointment, with certain 
limitations over in favor of certain persons therein named and their 
issue, and (amongst others) of the deponent, her first cousin, and his 
issue in manner therein mentioned ; with an ultimate limitation to the 
right heirs of Lsetitia Leo. The marriage took effect ; and Lsetitia Leo, 
having a power reserved to her of executing a will as aforesaid, did (as 
the deponent believes it is alleged bj' the defendant Daniel Leo) , make 
and publish some writing or instrument purporting to be her last will 
and testament ; which, as it is alleged by Daniel Leo, was duly exe- 
cuted, whereby she limited and appointed the estates after the death of 
Daniel Leo in default of issue of the marriage unto and to the use of 
the defendant, Henry Leo, with remainder to his lawful issue in taU 
general ; and, in default of such issue, with remainder to the issue of 
Daniel Leo by any subsequent marriage in tail general ; and, in default ' 
of such issue, remainder to the deponent for life ; remainder to his issue 
in tail general, and divers remainders over. 

The affidavit farther stated that Lsetitia Leo died in December, 1801, 
without having revoked or altered her said alleged wiU, leaving her 
husband, and leaving no brother, but leaving the defendant, Mary 
Puleston, her only sister and heiress at law, surviving ; that there has 
been no issue of the marriage ; that Daniel Leo is unmarried ; and that 
Henry Leo is an infant and unmarried ; and the deponent believes he 
has either under the said settlement or the said wiU and instrument a 
contingent interest expectant on the deaths of Daniel Leo and Henry 
Leo without issue : but never having been able to procure a sight of 
the said instrument he cannot at present state his claim more particu- 
larly ; that Daniel Leo has ever since the death of his wife been in 
possession; and the deponent has been informed, and believes, the 
said defendant has in his custody or power the said settlement and the 
said will or instrument : but he has not proved the will ; and he has 
not produced the said wiU or instrument, or furnished the deponent 
with any particulars respecting the same, whereby he is prevented from 
stating them more particularly. 

The affidavit then suggested the intention to commit waste ; and that 
the defendant had surveyed, valued, and marked, trees, for sale ; and 
advertised. 

The plaintiff, by a farther affidavit, stated that Lsetitia Leo did, as 
the deponent believes, make and publish some instrument, &c. (follow- 
ing the former affidavit) ; and that he grounds his belief upon the fol- 
lowing information ; that a few days after the death of the testatrix the 
Rev. William Davies Shipley, whom the deponent believes to have 
been one of the trustees in the said marriage settlement and will, com- 
municated the contents of the will to the Rev. Samuel Strong by 
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letter, with permission to make the same known to the deponent ; which 
letter was forwarded to the deponent in London, and was to the follow- 
ing eflfect : that by virtue of a power reserved in the said marriage set- 
tlement, Lsetitia Leo had made a will, whereby she limited and appointed 
according to the limitations stated in the former affidavit ; and upon 
receipt of that letter the deponent applied for an official copy of the 
will to Hughes, the Secretary of the Bishop of St. Asaph, who informed 
him the will had never been proved ; but that, as far as his memory 
served, he would state to the deponent the provisions of the said will, 
he himself having made a codicil thereto in 1796, and that the letter 
was to the same effect, except that he, Hughes, did not well recollect 
whether the said estates, in default of issue of Daniel Leo by a subse- 
quent marriage, were not limited to John Davies, uncle of the deponent, 
and his issue, as tenants in common, previous to the limitation to the 
deponent and his issue. 

The motion was originally made upon the first of these affidavits. 

Mr. Whishaw in support of the motion. The Master of the Eolls 
doubted whether this sort of interest was sufficient to entitle the plain- 
tiff to an injunction of this sort ; but the practice has been to grant 
injunctions upon very general allegation of interest, to prevent irrepara- 
ble damage, tiU answer or farther order. The plaintiff is the second 
tenant for life in remainder ; there being no tenant in tail in esse. 
Where the inheritance is to be affected, the general practice is to make 
all the tenants for life parties to a suit for any charge upon the estate. 
The Court will also attend to their interest for the purpose of protecting 
the estate from waste. An injunction is granted in favor of the person 
entitled in reversion or remainder generally ; and formerly even without 
affidavits.^ That, however, is now overruled. The first tenant for life 
is entitled to it (Eoswell's Case) ; -' and, according to what is said in the 
note in Peere Williams, the heiress at law is made a party to this bill. 
The principle extends to the second tenant for life. Perrot v. Pen-ot. 

The Lord Chancellor. There is no positive affidavit that the will 
was made under which the plaintiff is next tenant for life to the defend- 
ant Leo. This is a mere hypothetical title, upon the plaintiff's informa- 
tion and belief, that a settlement was executed under which Leo is 
tenant for life, and the plaintiff remainder-man for life ; leaving it in 
that way. There is no instance of an injunction in such a case. Sup- 
pose Leo was an old gentleman with five daughters, and, having this 
right, intended, by the exercise of it, to provide for them, and upon such 
an affidavit, merely to belief, he is restrained for a year, and dies 
within that year ! An affidavit to information and belief is nothing in 
this sort of case. It must be irreparable mischief to a person who 
swears to his title. I cannot grant the injunction unless a positive 
affidavit is produced. 

1 Prac. Ees. 243, 244. 

2 3 P. Will. 268, n. 1 ; Roll. Ab. 377 ; 3 Atk. 210. 
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Upon the other point I have no doubt a tenant for life may have an 
injunction, particularly as to ornamental timber ; for that is not so much 
upon his interest as his enjoyment. 

Mabch 18. 
The motion was renewed upon the farther affidavit, above stated. 

Maeoh 20. 
The Loed Chancelloe. I dare not grant an injunction in this case. 
The bill states a title sufficiently, if it was duly verified. But the affi- 
davits disclose the case no farther than that it may or may not be true ; 
and I am of opinion the Court ought not to grant an injunction unless 
there is positive evidence of actual title. If those letters are true, they 

can swear to the truth of them. 

Motion refused. 



WILLIAMS V. WILLIAMS. 

Befoee Loed Eldon, C, Decembee 10, 12, 19, 1808. 

[Reported in 15 Vesey, 419.] 

The bill stated that by indentures of lease and release, previous 
to the marriage of Daniel Williams and Catherine Prosser, dated the 
7th and 8th of October, 1777, in consideration of a Portion of £1,000, 
&c., Daniel Williams conveyed to trustees and their heirs a dwelling- 
house, called Little Wonastow, and several parcels of land, arable, 
meadow, pasture, wood, and underwood, thereunto belonging, and 
other premises, to hold to the said trustees and their heirs to the use 
of Daniel Williams and his heirs, until the marriage, and, after the 
solemnization thereof, to the use of Daniel Williams and his assigns 
for his life without impeachment of waste ; with remainder to the use 
of the trustees and their heirs during the life of the said Daniel Wil- 
liams, upon trust to preserve the contingent remainders ; but to suffer 
the said Daniel Williams and his assigns during his life to receive the 
rents, issues, and profits of the said hereditaments and premises, for 
his and their own use and benefit ; with remainder to the use of 
Catherine Prosser and her assigns for her life for her jointure and in 
bar of dower ; and, after the several deceases of Daniel and Catherine 
Williams, with remainder to the use of the first son of the said Daniel 
and Catherine Prosser, and the heirs male of the body of such first son ; 
and, in default of such issue, to the use of the second, third, fourth, 
fifth, sixth, and every other, son and sons, severallj^ successively, and 
iu remainder, and of the several and respective heirs male of the body 
and bodies of all and every such son and sons ; and, in default of such 
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issue, in the same manner to the use of the first and other daughters, 
and the several and respective heirs male of their bodies ; and, in 
default of such issue, to the use of the heirs of the bodies of the said 
Daniel Williams and Catherine Prosser ; and, in default of such issue, 
to the use of the right heirs of Daniel Wilhams for ever. 

The settlement contained a proviso that it should be lawful for 
Daniel Williams during his life, and after his decease for Catherine 
Prosser during her life, to make leases, not exceeding twenty-one j'ears, 
in possession and not in reversion ; so as no such leases by any ex- 
press words therein contained should be made dispunishable of waste. 

Daniel Williams by his wiH, dated the 5th of February, 1803, de- 
vised, from and after the decease of Catherine Williams all his estates 
which were settled by him upon his said wife for her life, previous to 
their marriage, unto his nephews, their heirs and assigns for ever, as 
tenants in common. 

Daniel Williams died in 1804 without issue ; leaving his widow sur- 
viving him, and his eldest nephew, one of the devisees, his heir at law. 

The bill was filed by the two nephews and devisees of Daniel Wil- 
liams against his widow ; stating that she, claiming to be entitled on the 
provision of her husband, under the settlement, to an estate in tail after 
possibility of issue extinct, entered upon the settled estates, and cut 
timber. The bill prayed an account of the timber cut, and a perpetual 
injunction. 

The defendant put in a demurrer, and a motion was made for an in- 
junction. 

Sir Samuel SomiUy, and Mr. £eU, in support of the demurrer, con- 
tended, first, that the defendant was tenant in tail after possibility of 
issue extinct : secondlj', that she was entitled to cut timber. The case 
was argued for the plaintifis by Mr. Sort and Mr. PMUimore. The 
principal authorities cited were Herlackenden's Case,^ Lewis Bowles's 
Case,^ Abraham v. Bubb,' and Garth v. Cotton.* It was stated that 
the distinction between a jointress and any other tenant in tail after 
possibility of issue extinct is not noticed except in the case of Cook v. 
Winford, ^ which case is not to be found in the register's book, and 
would not now be followed : the reason assigned, that tenant in tail ex 
provisione viri, within the statute," being restrained from parting with 
the inheritance, cannot therefore fell timber, which is part of it, applying 
equally to tenant for life without impeachment of waste ; and another 
account of the same case' states the injunction to have been " against 
wilfiil waste in the site of the house and against pulling down houses." 
It was also observed that some passages in the older cases are not 
intelligible : for instance, the third point ^ in Lewis Bowles's Case. 

1 4 Co. 62. ^ 11 Co. 79. See Co. Lit. 28. 

» 2 Show. Rep. 69 ; 2 Freem. 53 ; 2 Eq. Ca. Ab. 757. 

< 1 Dick. 183 ; 3 Atk. 751 ; 1 Vea. 624, 546. 

6 1 Eq. Ca. Ab. 221. " Stat. 11 Hen. VH. c. 20. 

J Cooke V. Whaley, 1 Eq. Ca. Ab. 400. ' n Co. 80, 81. 
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The Loed Chaucelloe, agreeing that the passages referred to in 
Lewis Bowles's Case were expressed in terms very singular and not 
easilj- understood, remarked the distinction between the limitations in 
that case and in this : there the husband and wife, having an estate 
tail in possession, subject to open and let in the remainders, upon the 
birth of issue, might before the birth of issue have cut timber ; and 
were answerable to no one: they might have barred the contingent 
estates: but in this case, a trust to preserve contingent remainders 
being interposed, the estate for life is not merged : the trustees might 
collect the produce of the timber cut for the son : the widow, never 
having been tenant in tail in possession, has become tenant in tail after 
possibility of issue extinct in remainder ; and the two characters are so 
distinct that, as it is laid down, if tenant in tail in possession, having 
brought an action, becomes tenant in tail after possibility of issue ex- 
tinct, the action is gone. 

Sir Samuel Romilly, in reply, admitting the distinction pointed out 
by the Lord Chancellor between the limitations, obser\'ed that the 
decision in Lewis Bowles's Case appeared to proceed upon a different 
ground ; that at the time of severance the wife had an estate for life ; 
with an immediate remainder to herself in tail after possibility of issue 
extinct ; which estates were considered as incapable of uniting, — a situ- 
ation, resembling that of this defendant ; and it is difficult to support a 
distinction upon the circumstance that the wife at a former period had 
a greater estate, during which the severance did not take place. In 
Williams v. Day,'' the Lord Chancellor declared that he would stop 
pulling down houses, or defacing a seat, by tenant after possibility of 
issue extinct ; or by tenant for life, who- was dispunishable of waste, by 
express grant, or by trust. 

The implication from that is, that such tenant is not restrained from 
waste of any other description. 

Decembee 19. 
The Loed Chancelloe. The question that has been agitated in 
this case is, whether, taking the defendant to be a tenant in tail after 
possibility of issue extinct, she is dispunishable of waste ; and, if so, 
whether she would be entitled to the property in the trees, which she 
proposed to cut. The case was argued with reference to Lewis Bowles's 
Case,^ Bowles v. Berrie," which is the same case ; and several others, 
applying to persons answering that description of tenant in tail after 
possibility of issue extinct. The situations of such persons may be ex- 
tremely various : first, a woman may be tenant in tail after possibility 
of issue extinct of an estate, which was her own, or the estate of her 
ancestors, in possession : she may also be such tenant of an estate, 
that was, not her own, but the estate of a stranger, settled upon her 
and her husband and the heirs of their bodies : or she may be such ten- 

1 2 Ch. Ca. 32 ; supra, p. 211, note. = n Co. 79. » 1 Rol. Rep. 177. 
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ant of an estate, as it is called, ex provisione viri: i, e. of some estate, 
settled by her husband, or some ancestor or relation of his; and 
there is no doubt, under the statute of jointures,* an estate tail may 
be created subject to the restrictions as to alienation there mentioned. 
But a person may not only, being tenant in tail in all these various 
ways of an estate in possession, become tenant in tail after possibihty 
of issue extinct ; but may also be tenant in tail after possibility of 
issue extinct of a remainder or reversion. Lord Coke, I think, says 
so expressly-. ^ 

In discussing this case it is to be considered which of these charac- 
ters belongs to the defendant ; and what are the incidents and privileges 
belonging to the estate, which she has. In Lewis Bowles's Case the 
limitation was to the husband and wife for their joint lives ; and both 
of them, as the joint estate was so ex^Kessed, were unimpeachable of 
waste ; with remainder to the male issue of the marriage ; under which 
limitation the issue were purchasers ; and there is a limitation to the 
heirs of the body of the husband and wife, with remainder over ; and it 
was held that, until issue born, they were tenants in tail in possession, 
though the limitation to them was expressly for their hves without im- 
peachment of waste : yet they had an estate tail, with all its incidents, 
until severance by the birth of issue ; upon which event, having been 
tenants in tail before, they became tenants for life without impeachment 
of waste ; with remainder to their issue male, &c. Therefore by vir- 
tue not only of those words "without impeachment, &c." but also by 
virtue of the incidents to the estate tail in possession, there being no 
trustees to preserve, &c. thej' might have barred all the remainders 
behind ; and had all the rights of tenant in tail in possession. 

There is not one of the cases that were cited or have occurred to 
me, where the reasoning was applied to this point, whether tenant in 
tail after possibility of issue extinct was dispunishable of waste ; and, 
if so, had the property in the trees, in which the party had not been 
tenant in tail in possession. There are cases where, both with refer- 
ence to a gift in frank-marriage and an estate taU, created upon other 
occasions, it was held that a person might be tenant in tail after pos- 
sibihty of issue extinct of a reversion or remainder : but the question 
of the rights of such tenant did not come into discussion, except as it 
might be affected by the reasoning in the case of tenants in tail after 
possibility of issue extinct, who had once been tenants in tail in posses- 
sion. This defendant never was so : the hmitation being to her hus- 
band for life ; then to trustees to preserve contingent remainders, which 
keeps separate the estates of the husband and wife, even if there were 
not separate lunitations ; then to the wife for life ; and, the estate of 
the trustees supporting the limitation to the issue, the joint limitation 
to the heirs of the bodies of the husband and wife would not unite with 
the separate estates, limited to the husband and wife. Therefore, after 

1 Stat. 11 Hen. VII. c. 20; 27 Hen. VIII. c. 10. ^ 11 Co. 81. 
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the execution of this deed, if the husband had cut timber, it would not 
have been in right of any estate vested in him and his wife, or any 
estate of inheritance in him, but by his title to consider liimself dispun- 
ishable of waste ; and upon Herlackenden's Case,* Lewis Bowles's Case,^ 
and all the authorities, I take it to be settled law that, where there is 
tenant for life without impeachment of waste, being dispunishable, he 
has also the property in the trees severed. 

It is obvious that the intention of this settlement could not be that 
the wife should have the power of cutting timber. The inference from 
the estate for life, given to the husband, expressly without impeach- 
ment of waste, and the estate for life to her for her jointure, in bar of 
dower, without those words, is, that it would be a smprise upon the 
grantor, if the circumstance of the limitation to her, as one of the 
donees in tail, would give her that power which evidently she was 
not intended to have : if, however, that power is an incident to her 
estate as tenant in tail after possibUity of issue extinct, it must take 
place. The question, therefore, upon that is, whether this defendant 
is in the situation of the widow in Lewis Bowles's Case : supposing 
that case to establish that the widow in such circumstances is not 
only dispunishable of waste, but has the same right and property 
in the timber as a tenant for life unimpeachable for waste by express 
contract. 

I use the expression " supposing that case to establish that ; " as in 
the case of Abraham v. Bubb that is controverted ; and the court is 
made to say, as the reason of the distinction, that " in the case of ten- 
ant in tail after possibility of issue extinct, that is the provision of the 
law only ; and though in some cases fortior est dispositio legis quam 
hominis, yet that shall not be to encumber estates." 

The reasoning of Lewis Bowles's Case both in Coke and in Koll 
throws great. doubt upon the question whether, supposing the tenant 
in tail after possibihty of issue extinct, havmg been once tenant in tail 
in possession with the other donee, would be entitled to what this de- 
fendant claims, the same law applies to the case where the wife sur- 
viving never had any estate except an estate tail in remainder. The 
proposition appears singular, that, being tenant for life, impeachable 
by express limitation, with remainder to herself, as surviving donee in 
tail, and remainders over, the life estate not merged in the other,= which, 
though different in quahty, is not larger, by virtue of that other interest, 
differmg, not m quantity but in quality, if she cuts timber, it shaU be 
her property. That is not the necessary inference from those cases. 

Upon the question whether, if dispunishable by the provision of the 
law, she has equally with tenant for life without impeachment of waste 
by settlement an interest and property in the timber, I think she has 
the same interest as if she was so entitied by tiie provision of a settle- 

' 4 Co. 62. a 11 Co. 79. 

8 Colson V. Colson, 2 Atk. 246, 247; cited 1 Ves. 147. 
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ment ; and, whatever may be the doctrine upon Herlackenden's Case,i 
Lewis Bowles's case and others, notwithstanding the controversy in 
Lord Nottingham's time, being dispunishable, she has, as a conse- 
quence, the property in the trees ; and I cannot imagine how that is 
doubted in Abraham v. Bubb. It is very singular that there should 
be argument here, that such a tenant, &c. should be restrained from 
committing malicious waste, by cutting ornamental timber, &c., if it 
was understood to be the law that she could not commit waste of any 
kind. These cases therefore prove that, if dispunishable of waste, she 
would have the property in the trees cut. But upon what is laid down 
in Lewis Bowles's Case, and more strongly in Roll, upon the effect of 
what she could once do by virtue of the inheritance that was once in 
her, and therefore what she might continue to do, it is not a necessary 
consequence that a person in the situation of this tenant in tail shall 
have the same privileges and rights, if they are put as the effect of cir- 
cumstances, that do not belong to her character. 

Lord Coke in Lewis Bowles's Case, states ^ first, that the estate for 
life would not merge; secondly, that "the wife should have the priv- 
ilege of tenant in tail after possibility for the inheritance which was 
once in her ; " that she might be tenant in tail after possibility of a re- 
mainder as well as of a possession ; and, if the tenant for hfe surren- 
ders, she is tenant ru tail after possibility in possession. He proceeds 
to state that it was observed that tenant in special taU at the common 
law had a limited fee-simple ; and when their estate was changed by 
the statute de donis conditioncdibus, yet there was not any change of 
their interest in doing of waste : so, when by the death of one donee 
without issue the estate is changed, yet " the power" to commit waste, 
"and to convert it to Ms own use" (strong and remarkable words), is 
not altered, or changed, for the inheritance which was once in him. 

The meaning is, that, as they had once the power of committing 
waste, and of converting the timber to their own use (which expression 
seems to admit that the property in the trees cut would go along with 
the power to commit waste), so, when by the death of one of these 
donees the estate tail was altered, yet that power should not be altered : 
nevertheless putting the futm-e existence of that power, as the present 
existence of it, upon the estate taU in possession. 

Lord Coke afterwards, citing Littleton,* puts this case. Feoffment 
upon condition that the feoffee shall give lands to the feoffor and to 
the wife of the feoffor ; to have and to hold to them and the heirs of 
their two bodies begotten ; the remainder to the right heirs of the 
feoffor ; the husband dies, leaviog the wife, before any estate tail made 
to them : then ought the feoffee to make an estate to the wife as near 
the intent of the condition as he can : viz. for her life without impeach- 

1 4 Co. 62. See Fol. 63, where it is said, that, if tenant in tail after possibiUty of 
issue extinct fells trees, the lessor shall have them. 

2 11 Co. 81. ' Lit. Sec. 352; 11 Co. 83. 

17 



258 WILLIAMS V. WILLIAMS. [CHAP. V. 

ment of waste : remainder t» the heirs of the body of her husband upon 
her begotten : remainder to the right heirs of the husband ; and the 
reason given is, that, if the feoffment had been made according to the 
condition, she would have had the inheritance ; and to it would be 
annexed the power of committing waste ; and Lord Coke states this 
case as directly proving that tenant for life without impeachment of 
waste has as great a power to do waste, and to convert the propertj' at 
his own pleasure, as tenant in tail had. These two passages point to 
my distinction ; and also show that, where there is the power, there is 
also the beneficial interest in the exercise of that power. 

The report of the case in RoU has much more the appearance of con- 
versation than judgment ; and I confess I do not understand several 
parts of it. There are, however, manj^ passages, pointing to the same 
distinction ; that ^ tenant in tail after possibility of issue extinct is not 
punishable for waste on account of the estate of inheritance which was 
once in him ; referring to the Year-Book of Henry IV. ; ^ and again, 
that he is dispunishable " for the fee, which was once in him ; " citing 
the Year-Book of Henry VI. ; ° that he shall not have aid, nor be pun- 
ishable in waste, by virtue of the livery upon the estate tail. Then Lit- 
tleton says there can be no tenant after possibihty except one of the 
donees, parties to the livery, at which time he had full power of dis- 
position of the trees ; referring to Doctor and Student.* 

From this I collect that the distinction I have stated is upon a ques- 
tion of this nature most material. The expression in the Year-Book 
of Henry VI. "and he is dispunishable by reason of the fee; which 
was once in him," seems to me to be explained by this ; that according 
to the old doctrine of the law the tenant in tail was tenant in fee : but 
those words could not in any sense apply to a mere tenant in tail in re- 
mainder ; who could not' be represented as having the fee in him in the 
sense there intended. It is impossible to maintain that, when this 
estate in remainder was created, the persons claiming under that re- 
mainder could, taking all the limitations together, have fuU power to 
dispose of the trees. 

These authorities suggested to me the necessity of looking at the 
farther cases ; and there is not one in which tenant in tail after possi- 
bility of issue extinct is said to be dispunishable of waste, where that 
tenant had not once been tenant in tail with the other donee in posses- 
sion. The reasoning assigned to prove that such person is dispunish- 
able seems to have a strong connection with the fact that such person 
was once tenant in tail in possession with the other donee. If such 
tenant is dispunishable, I collect that at law she would have power, 
not only to commit waste, but also to convert to her own use the prop- 
erty wasted. If she had that power at law, I do not see why she 
should be restrained in equity. Courts of equity have actually restrained 

1 1 Roll. Rep. 184. 2 11 Hen. IV. 15. 

8 10 Hen. VI. 1. 4 Doct. and Stud. Dial. 2, ch. 1, 114, Ed. 15. 
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only malicious waste ; and, if it had been conceived that she could not 
commit ordinary waste, such a judge as Lord Hardwicke, as able a 
lawyer as ever sat in this place, would scarcely have cited all those 
authorities in the case of Garth v. Cotton to prove that she could not 
commit malicious waste. 

But my difficulty is, what is at law the situation of a person claim- 
ing in remainder after the death of the joint donee in such a settlement 
as this ; and I cannot go the length of holding that she should be at 
liberty to cut timber, until this subject shall either have been farther 
considered at law in a case, or again argued before me, with the assist- 
ance of two of the judges. I am satisfied that this case is not gov- 
erned by anything that has been decided. 



A case was sent to the court of King's Bench : the demurrer stand- 
ing over ; and the defendant undertaking not to cut timber. 

The Loed Chancellor, observing that it was extremely difficult 
upon the cases to say whether the defendant was tenant in tail after 
possibility of issue extinct, many passages being unintelligible, and 
that one very material consideration for the court of law would be, 
whether the estate for life was merged, or not,' directed that she should 
not be described as tenant in tail after possibility of issue extinct ; but 
that the limitations should be stated : the question to be, whether she 
has a right to cut timber.* 



ALLARD V. JONES. . 
Befoee Lord Eldon, C, April 12, 1809. 
[Reported in 15 Vesey, 605.] 

Upon a motion for an injunction against cutting ornamental timber, 
and young trees not fit to be cut ; the defendant having, the day before 
the motion was made, entered an appearance, the fact that he had 
appeared was suggested as an objection by a gentleman at the bar 
{amicus curia). 

Sir Samuel Romilly and Mr. Heald, in support of the motion, con- 
tended that the appearance could not prevent the motion for an injunc- 
tion against waste. 

1 Colson 0. Colson, 2 Atk. 246, 247. Stated by Lord Hardvficke, 1 Ves. 147, in 
Bagshaw v. Spencer. 

2 For a report of the case sent to the Court of King's Bench, see Williams v. WU- 
liams, 12 East, 209. — Ed. 
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The Lord Chancellor granted the injunction, observing that, if a 
person, about to commit waste, and against whom a bill was filed, 
could, by appearing the evening before the motion, prevent it, he would 
get two days for cutting the timber ; perhaps it might be different 
where he had appeared long enough to have enabled the plaintiff to give 
notice. 



DAY V. MERRY. 

Bepoke Sm W. Grant, M. R., January 15, 1810. 

[Reported in 16 Vesey, 375.] 

A MOTION was made upon the bill of the remainder-man in fee 
against the tenant for life, without impeachment of waste, to restram 
the defendant from cutting ornamental timber upon the principle of 
equitable waste. 

Sur Samuel Romilly, in support of the motion, admitting that it was 
new, as far as it applied to trees planted for the purpose of excluding 
objects from view, contended that they were within the principle upon 
which those injunctions had been granted. 

The order was made accordingly. 



MARQUIS OF LANSDOWNE AND OTHERS v. MARCHIOKESS 
DOWAGER OF LANSDOWNE. 

Before Sm Thomas Pltimer, V. C, November, 7, 17, 1815. 

[Reported in 1 Haddock, 116.] 

During the years 1805, 1806, 1807, and 1808, John Henry, the 
then Marquis of Lansdowne, being tenant for life, without impeachment 
of waste, of the lands and premises hereinafter referred to, under deeds 
of settlement, dated respectively. May 16 and May 17, 1794, cut down 
large quantities of timber trees and other ornamental trees, standing 
and growing near the mansion-house at Bowood Park, and also divers 
young trees and saplings which were growing for timber on land of 
which said Marquis was tenant for life as aforesaid ; a large part of 
which he sold and received the proceeds thereof; and in particular he 
cut down a large avenue of elm and ash trees leading towards and 
up to said mansion-house, on the northeast front thereof, and all the 
trees on the pleasure, ground and lawn thereto belonging ; and also 
divers oak, ash, and other tellers and ' saplings upon other land of 
hich he was tenant for life as aforesaid ; which were standing and 
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growing for timber, and were in a thriving and improving condition 
and would have become good timber trees if they had been permitted 
to stand and grow, but which were then so small as not to be measured 
as timber, according to the usage of timber-merchants, and were not 
fit to be cut down. 

In consequence of such waste, the trustees for preserving the con- 
tingent remainders limited by said settlement, in February, IsOD, filed 
their bill against the said Marquis (to which bill the now Marquis of 
Lansdowne, by his then name of Lord Henry Petty, was also made de- 
fendant), stating the foregoing facts, and praying for an account of 
said trees and of the value thereof, and that the said then Marquis 
might be decreed to pay to the plaintiffs in said bill, or to the account- 
ant-general of the com-t, what should be found due from him on taking 
such account, for the benefit of the person who might become entitled 
thereto ; and that the said then Marquis might be enjoined from cutting 
any timber or other trees growing upon the said premises, which were 
growing there for the shelter of the mansion-houses or for their orna- 
ment, or which were growing in hues, walks, or vistas for the orna- 
ment of the lawns and pleasure grounds, and from cutting down sap- 
lings and trees not fit for the purposes of timber, and from cutting down 
timber trees at unseasonable times and in an unhusbandhke manner. 

Upon the filing of said bill together with affidavits in support thereof, 
an injunction was granted pursuant to the prayer of the bill. The 
said then Marquis afterwards put in his answer to said bill, filed coun- 
ter-affidavits, and made a motion to dissolve said injunction ; but before 
any order was made on said motion, or any further proceeding had in 
the suit, and on the 14th of November, 1809, the said Marquis died, 
and thereby the suit abated. 

After his death the present bill was filed, stating the former pro- 
ceedings, that, upon the death of said late Marquis, the plaintiff, the 
now Marquis of Lansdowne, succeeded him as tenant for life of said 
land and premises ; that the defendant was administratrix of said late 
Marquis with his will annexed ; that, after the issuing and serving of 
Baid injunction, the said late Marquis cut down divers other trees which 
were standing and growing on the pleasure grounds adjoining or be- 
longing to said mansion-house at Bowood, and which had been planted 
and carefully preserved for ornament before the death of the father of 
the said late Marquis ; and which were within view of said mansion-house 
or in the immediate vicinity thereof, and were in a growing and thriv- 
ing state and unfit to be cut down ; that the said late Marquis sold part 
of said trees and received the proceeds thereof, or the same had since 
his death been received by the said defendant ; and that the remainder 
of said trees, and also divers of the trees and saplings so cut down as 
aforesaid before the issuing of said injunction, were then lying on the 
ground at Bowood ; and the plaintiffs insisted that the moneys received 
by said late Marquis from the sale of said trees ought to be repaid out 
of his assets. 
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The bill also stated that said late Marquis did not during his life 
keep in repair the mansion-house called Lansdowne House, or said 
mansion-house at Bowood, or the buildings belonging to said mansion- 
houses, but suflFered the same to become very much out of repair ; and 
that the plaintiff, the now Marquis, was obliged to lay out large sums 
of money in the necessary repairs of such mansion-houses and buildings, 
and he insisted that said moneys ought to be repaid to him out of the 
assets of the said late Marquis. The bill further stated that the plain- 
tiff, William Thomas Petty, commonly called Earl of Wycombe, was 
the eldest son of the said now Marquis, and as such was entitled to the 
first estate of inheritance in said land and premises ; that the plaintiffs 
Sir Thomas Baring and James Abercromby were the trustees for pre- 
serving the contingent remainders limited by said settlement, they hav- 
ing respectively succeeded Sir Francis Baring and John Eardley Wil- 
mot, the trustees originally appointed for that purpose. The bill also 
stated that the defendant had received the personal estate and effects 
of said late Marquis to an amount more than sufficient to satisfy all his 
just debts, including what is due from his estate in respect of the 
several matters aforesaid. The bill praj-ed that the defendant might 
answer the same, and that said suit and proceedings so abated as afore- 
said might be revived, &c. ; and that the account prayed by said ori- 
ginal bill might be taken ; and that an account might be taken of all the 
ornamental trees so cut down as aforesaid by said late Marquis after 
the issuing of said injunction, and that the value of such part thereof 
as was sold by said late Marquis might be ascertained, or that an account 
might be taken of the moneys received by him in respect thereof; and 
that an account might also be taken of the dilapidations permitted by 
said late Marquis in and about said mansion-houses and buildings, and 
of the sums of money necessarily paid and expended by said now Mar- 
quis in repairing the same ; and that said defendant might be decreed 
to pay what should be found due upon taking said accounts ; and in 
case said defendant should not admit assets of said late Marquis suffi- 
cient to pay what might be so found due, then that an account might 
be taken of the personal estate and effects of said late Marquis, and 
that the same might be applied in a due course of administration, and 
that thereout the sums which should be found due as aforesaid might 
be paid ; and that what should be found /ilue in respect of said repairs 
might be paid to the said now Marquis ; and that what should be found 
due in respect of said trees might be paid into court and laid out for 
the benefit of the plaintiffs, the said now Marquis and the said William 
Thomas Petty (commonly called Earl of Wycombe), according to their 
respective interests therein; and that an account might also be taken 
of all sums of money received by said defendant in respect of the sale 
of any of said trees, and that she might be decreed personally to pay 
into court what should be found due from her upon taking that 
account, and that the same might be laid out in the manner before 
stated ; and that proper directions might be given for the sale of said 
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trees so cut down as aforesaid and then lying on the ground, and for 
the disposal of the proceeds thereof. 

To so much of said bill as sought to recover on account of trees cut 
down after the issuing of said injunction, and on account of the dilapi- 
dations permitted by said late Marquis in said mansion-houses, the de- 
fendant demurred generally.^ 

Mr. Leach and Mr. Hecdd, for the demurrer : — 

The principal question raised by the demurrer to this supplemental 
bill is, whether the representatives of the late Marquis of Lansdowne 
are bound to make good, out of his assets, the claims made by the 
plaintiffs in respect of equitable waste committed by the Marquis in his 
lifetime, subsequent to the issuing of an injunction to restrain him from 
committing such waste? 

It is a rule at law and in equity, that a personal wrong dies with the 
part}'. In Jesus CoUege v. Bloom, Lord Hardwicke was of opinion 
he ought not to entertain a bill for a satisfaction for waste after the 
estate of the tenant that cut down timber was determined by assign- 
ment or otherwise ; and he expressly states that an accoimt in respect 
of waste is only given when a bill is filed for an injunction, and waste 
has already been committed. The relief given in Pultenej^ v. Warren,^ 
was grounded on the particular circumstances of that case ; and the 
Lord Chancellor there recognizes the doctrine of Lord Hardwicke, that 
a bill does not lie for an account of waste where there is not a ground 
for an injunction to restrain waste.' 

The dilapidations of Lansdowne House cannot be the subject of an 
account after the death of the Marquis. The case of an incumbent is 
an excepted case. In Lord Castlemain v. Lord Craven, it was held 
that the court never interposes in cases of permissive waste. Another 
ground of demurrer is, that the supplemental bill interrogates to matters 
interrogated to in the original bill, and answered by the defendant to 
that bill. 

Sir Samud Romilly, Mr. Bell, and Mr. Shadwett, against the de- 
murrer : — 

In Garth v. Cotton, the judgment in which case is given in Dickens, 
Lord Hardwicke states the grounds on which he decided Jesus College 
V. Bloom, and says, " It is true that the general run of the cases is of 
biUs for an injunction, because that is a preventive suit, and the most 
remedial to the party ; but that affords no conclusive argument that a 
bill for such an account cannot be maintained without praying an in- 
junction." ^ In Lee v. Alston ' relief was given, though no injunction 
prayed. Supposing it were true that a bill will not lie for an account 
of waste unless where an injunction is prayed ; yet here, by the origi- 
nal bill, an account and an injunction was prayed; and if the late 

1 The statement of the pleadings has been much abbreviated. A small portion 
of the ease, not relating to the subject of waste, has also been omitted. — Ed. 

2 6 Ves. 73. ' 6 Ves. p. 89. 

4 1 Dick. p. 211. « 1 Bro. C. C. 194 
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Marquis -were alive, the court by its decree would have obliged him to 
account, not only for the waste committed previous to the injunction, 
but also in respect of the waste committed afterwards, in breach of the 
injunction, upon the same principle upon which the court acts in tithe 
cases, where the account is carried on to the time of the decree. It 
would be monstrous to say that, though a party shall account for waste 
committed before the injunction, he shall not account for waste done in 
breach of the injunction. In Bishop of "Winchester v. Knight,^ the 
Chancellor says, "It would be a reproach to equity to say, where a 
man has taken my property, as my ore or timber, and disposed of it in 
his lifetime, and dies, that in this case I must be without remedy." 
It may be considered as a general rule, that where a bOl would lie 
against a party when alive, it lies against his representatives after his 
death ; and in such cases, the rule " Actio personalis moritur cum per- 
sona'' does not apply. From Hambly v. Trott," it is clear that in a 
case of legal waste the representatives are liable, and the maxim alluded 
to does not avail ; and in analogy to the doctrine at law, a court of 
equity will make the representatives account for equitable waste, there 
being no remedy at law. 

As to the objection that the supplemental bill contains interrogatories 
as to matters inquired of by the former bill, and answered, it must be 
admitted that this defendant has a right to insist on grounds of de- 
fence to the original bill, not made use of by the late Marquis ; so, the 
plaintiffs on the other hand, may interrogate as to matters before in- 
quired of by the original bill ; especially where, as in the present case, 
the defendant died so soon after he had put in his answer, that there was 
not time to take exceptions. 

With regard to the dilapidations, the court will either order the house 
to be repaired, as in Vane v. Lord Barnard, or give the plaintiffs a 
compensation. Supposing, however, this part of the bill cannot be 
sustained, yet as the demurrer extends not only to this part of the bill, 
but also to the account of waste committed after the injunction granted, 
if it is bad as to the latter, it is bad as to the former ; for a demurrer 
cannot be good in part and bad in part ; but if not altogether good, it 
must be overruled. Where part only of a bill is demurrable, the de- 
murrer must be confined to that part ; and if too general, it is bad. 

Mr. Leach, in reply : — 

This is a case involving points of great importance. It would be 
to legislate in a court of equity, if the acknowledged maxim of the law. 
Actio personalis moritur cum persona, is here to be overturned. Garth 
V. Cotton was a case of fraud, and on that ground relief was given. 
Bishop of Winchester v. Knight was a case as to ore dug, which is a 
sort of trade, and consideration was had there, of the tenure of the 
estate ; the digging of the ore, being by one who held customary lands 
of the bishop, was considered as a breach of trust. 

> 1 P. Wms. 407. s Cowp. 871. 
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If the late Marquis had been tenant for life, impeachable for waste, 
and legal waste had been committed by him, no action could have been 
sustained against his representatives, because there was no person in 
esse, or, at least, appeared, who had an estate of inheritance : so here, 
when this equitable waste was committed, there was no owner of the 
inheritance in esse, Lord Wycombe being born since ; and 3'et it is said, 
as to this equitable waste, the representatives of the Marquis are liable ; 
though had it been a case of legal waste, they would not have been 
liable. The doctrine in Hambly and Trott was not new ; it was agree- 
able to the old authorities. In the case there put, the action against 
the representatives was held to lie. There, the waste might, by agree- 
ment, have been made good, but here, there were no parties who could 
affirm the waste — it was a wrong, incapable of being made right. The 
infant tenant in tail was not bom when this waste was committed, and 
yet now claims a compensation as if he had been owner of the inheri- 
tance when the waste was committed. It is said we have admitted 
that the representatives of the late Marquis are compellable to account 
for the waste committed before the injunction ; and there is no distinc- 
tion between the waste committed before and after the injunction. I 
think not ; and that the demurrer might have been extended to an ac- 
count of all the waste committed by the Marquis, whether before or 
after the injunction ; but because the demurrer does not extend as far 
as it might, it is not therefore bad so far as it does extend. 

The Vice-Chascellok. Upon this demurrer two points .are to be 
considered: 1st. How the case stood as to the deceased Marquis? 
2dly. How the case stands as to his representatives? The late Mar- 
quis was tenant for life, without impeachment of waste, and as such 
had a right at law to cut timber on the estate, and had a property in 
the trees but having abused that power by cutting ornamental trees, 
and trees not ripe for cutting, a court of equity says he shaU not do 
these things with impunity, but interposes to restrain the legal right ; 
and equity not onlj' restrains him from doing further waste, but directs 
an account of the waste done, and will not suffer the individual to 
pocket the produce of the wrong, but directs the money produced by 
such waste to be laid up for the benefit of those who succeed to the 
estate. 

A bill was filed against the late Marquis, by Wilmot and Baring, the 
trustees to preserve contingent remainders, and not by a person having 
the next estate of inheritance ; no such person appearing ; but there 
were contingent remainders, and the present Marquis, the next tenant 
for life, was entitled to the timber cut, or the substitute for it. The 
late Marquis did not demur to that bill. Many of the. objections taken 
to this supplemental bill would have applied to the bill filed against 
the late Marquis. They obtained an injunction, and thereby their 
competency to sustain the suit was sanctioned ; and Garth and Cotton, 
certainly, was a conclusive authority in support of that suit. The in- 
junction would not have been granted if the trustees had no right to file 
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such a bill. What is said in Jesus College and Bloom, as to not enter- 
ing a bill after the estate of the tenant for life is determined, applies 
only to cases where legal waste has been committed, and where the 
party is liable at law in respect of the waste committed ; but here it 
was equitable waste, as to which a court of law gives no remedy. 
Lord Hardwicke, in that case, says, "the party ought to be sent to 
law ; " which shows he was alluding to legal waste. The party had 
for such waste a remedy under the statute of Marlbridge, or might have 
brought an action of trover ; but the court never sends a party to law 
in cases of equitable waste ; they being exclusively of equitable cogni- 
zance. As against the late Marquis, therefore, a bill might have been 
filed, though no injunction were prayed. This court will not permit a 
man to commit equitable waste, and retain the produce of the injury, 
which is recoverable in no other court. Relief is given for the benefit 
of those who come after. The case, therefore, of Jesus College and 
Bloom is distinguishable from the present. In Garth and Cotton, Lord 
Hardwicke, alluding to his decision in that case, says, " It affords no 
conclusive argument that a bill for an account of waste cannot be main- 
tained without praying an injunction." ^ The Marquis died, after hav- 
ing sold, and converted to his use the money produced by his wrongful 
act ; and upon general principles, independent of decision, the assets 
ought to be liable to pay in respect of his conduct, such assets having 
been augmented by it. 

It has been urged that if the Marquis had committed legal waste, 
and died, his representatives would not have been answerable, it being a 
maxim. Actio personalis moritur cum persona, and that the same doctrine 
applies, by analog}', to case of equitable waste. Let us see in what 
manner this maxim has been interpreted even at law. In Hambly v. 
Trott,^ Lord Mansfield says " when the cause of action is money due, 
or a contract to be performed, gain or acquisition of the testator bj' the 
work and labor, or property, of another, or a promise of the testator, 
express or implied ; where these are the causes of action, the action 
survives against the executor. But where the cause of action is a tort, 
or arises ex delicto, supposed to be by force, and against the King's 
peace, there the action dies, as battery, false imprisonment, trespass, 
words, nuisance, obstructing lights, diverting a watercourse, escape 
against the sheriff, and many other cases of the like kind. If it is a 
sort of injury by which the offender acquires no gain to himself at the 
expense of the sufferer, as beating, or imprisoning a man, &c. there, 
the person injured has only a reparation for the delictum in damages to 
be assessed by a jury. But where, besides the crime, property is 
acquired which benefits the testator, there an action for the value of 
the property shall survive against the executor. As, for instance, the 
executor shall not be chargeable for the injury done bj- his testator in 
cutting down another man's trees ; but for the benefit arising to his 

1 1 Diok. p. 211. a Cowp. 376. 
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testator for the value or sale of the trees, he shall. So far as the tort 
itself goes, an executor shall not be liable ; and therefore it is, that aU 
public and all private crimes die with the offender, and the executor is 
not chargeable ; but so far as the act of the offender is beneficial, his 
assets ought to be answerable ; and his executor therefore shall be 
charged." 

This I take to be a just exposition of the qualifications under which 
the maxim actio personalis moritur cum persona is received at law ; and 
if equity is to decide in analogy to a court of law, the question in the 
present case wiU be, whether, by the equitable waste committed by the 
late Marquis, he derived any benefit ; or whether it was a naked in- 
jury, by which his estate was not benefited? It is clear it was benefited ; 
and as at law, if legal waste be committed, and the party dies, an action 
for money had and received lies against his representative, so upon 
the same principle, in cases of equitable waste, the party must, through 
his representatives, refund in respect of the wrong he has done. "It 
would," says Lord Cowper, in Bishop of Winchester v. Knight,^ "be a 
reproach to equity to say, where a man has taken my ore or timber, and 
disposed of it in his lifetime, and dies, that in this case I must be 
without remedy.'' It has been argued that, as when legal waste is 
committed, and there are no persons in being, or appearing, who could 
authorize it, or bring an action in respect of the waste, the wrong is 
without remedy ; so here, there being no persons in esse, or appearing, 
when the waste was committed, who could authorize it, a bill will not 
lie in respect of such waste : but it signifies not, whether such person 
were in esse or not, for waste of this description could not be authorized ; 
— such destruction cannot be authorized ; — the court says it shall 
not be done. The produce of the waste is laid up for the benefit of the 
contingent remainder-men. To adopt such an analogy to the law, in a 
case where relief is given against the law, would be singular. 

Upon these grounds I think the supplemental bill for an account by 
the new trustees, the tenant for life, and tenant of the inheritance, was 
properly brought. The trustees were the proper persons to file the bill 
against the late Marquis, and the present plaintiffs were the proper per- 
sons to file the supplemental biU, though one of the plaintiffs was not 
in esse when the first bill was filed, inasmuch as the money produced by 
the waste is not to be pocketed, but to be laid up for the benefit of 
those who in succession wiU take the estate. 

I think the demurrer objectionable on other grounds, but I decide 
this case upon the broad principle that where equitable waste has been 
committed, whicli never could have been authorized, the court has ju- 
risdiction to make the representatives of the party committing such 
waste accountable. Demurrer overruled. 

1 1 P. Wras. 407. 
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SAME CASE. 

Before Sie Thomas Pldmer, M. R., Jtjne 28, 1820. 

[Reported in 1 Jacob ^ Walker, 522.] 

This cause now came on to be heard. An account was directed of 
the equitable waste committed by the late Marquis. The only question 
that remained was that of the account prayed by the bill of the dilapi- 
dations permitted in and about the mansion-houses. 

Mr. Shadwell and Mr. Clayton for the plaintiffs. 

In the case of Parteriche v. Powlet,^ it is laid down by Lord Hard- 
wicke that a tenant for life without impeachment of waste must keep 
in repan- the houses of the tenants, and he was accordingly charged 
with the expenses ; the doubt there seems to have been whether the 
obligation to repair extended to the houses of the tenants, to which the 
same considerations do not apply as to the mansion. If, then, this obli- 
gation exist, the only remedy to enforce it is in equity. In Caldwell 
V. Baj-lis ^ an injunction was gi-anted against permissive waste, and in a 
late case of Lord Ormond v. Kinnersley,' the Vice-Chancellor held that 
an account of waste might be decreed on the principle of considering the 
tenant for life as holding subject to an implied trust to exercise his 
rights without injury to the remainder-man ; this principle applies to 
permissive as well as to voluntary waste, and would entitle the plaintiff 
to an account of both. 

Mr. Heald and Mr. EUison for the defendants. 

There is no instance of such an account. In Caldwell v. Baylis the 
defendant had expressly promised to repair, and that case, therefore,, 
turned on different grounds. The cases of Lord Castlemain v. Lord 
Craven, and Turner v. Busk,^ are express authorities that there is no 
remedy in equity against permissive waste. 

The Master or the Rolls expressed himself to be satisfied that 
no account of the dilapidations could be decreed, observing that, with 
respect to incumbents, the law was otherwise, and, accordingly, suits 
against their representatives were very common ; but no instances of 
such suits by remainder-men had occurred. 

1 2 Atk. 383. 2 2 Mer. 408. 

' May 6, 1820. 4 22 Vin. Ab. 623, tit. Waste. 
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SMYTHE V. SMYTHE. 

Befoee Lord Eldon, C, Maech 31, Apeil 1, and May 28, 1818. 

[Reported in 1 Swanston, 252; 2 Swanston, 251.] 

The bill, filed on the 9th of Febraary, stated that the defendant was 
tenant for life of certain estates, subject to impeachment of waste dur- 
ing a term of thirty years ; and after that period without impeachment 
of waste ; that the term having expired in January last, the defendant 
marked and advertised for sale all the oak, ash, and elm trees (with 
few exceptions) on the estates ; and, charging that the trees afforded 
shelter and ornament, and were necessary to the pleasurable enjoyment 
of the estate, and were for that purpose planted and sufiered to grow, 
prayed an injunction against felling anj' timber or trees, growing or 
planted for the ornament of the mansion-house, or for ornament in the 
grounds and plantations, or saplings unfit to be cut. 

The answer having been filed on the 26th of February, insisting on 
a right to cut timber, but denjdng the fact or intention of cutting orna- 
mental trees, the plaintiff on this day moved for an injunction to restrain 
the defendant from cutting any timber or other trees unfit to be cut in a 
due and fair course of husbandry. 

The Solicitor General and Mr. Hose, for the motion. 

Sir Samuel Romilly, Mr. Bell, and Mr. Dowdeswell, for the defendant. 

The plaintiff having in support of the motion offered affidavits subse- 
quent to the answer, tending to prove the fact of equitable waste, the 
defendant objected to their being read ; insisting that, although an 
injunction obtained on affidavits filed before the answer may be sus- 
tained on affidavits filed subsequently, an injunction cannot be origi- 
nally granted on such affidavits. 

The Lord Chancellor. I recollect no former case in which this 
question has arisen. The allegations in the bill are general : if the 
plaintiff at once supports them by the statement of particular facts on 
affidavit, the defendant possesses an opportunity of explaining or deny- 
ing those facts in his answer ; but if the plaintiff reserves his affidavits 
till the answer is filed, he deals not altogether fairly with the defendant, 
who is entitled before the answer to be apprized of the points on which 
the plaintiff rests his case. I shall pause before I extend to cases, in 
which no previous injunction has been obtained, the rule of practice 
which authorizes the admission of affidavits for continuing an injunction 
to stay waste against the answer. Affidavits of acts of waste commit- 
' ted since the filing of the bill are entitled to a distinct consideration. 

April 1. 
The Lord Chancellor. On diligent inquiry I find no instance in 
which the Court has permitted the plaintiff to support a motion for an 
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injunction, by affidavits filed after the answer. The Countess of Strath- 
more V. Bowes is the most material case ; but all the reasons there 
given for receiving the affidavits tendered are founded on the fact that 
the injunction had been originally granted on affidavit. The affidavits 
are inadmissible. 

Motion refused. 
Mat 28. 

The supplemental bill in this cause, filed on the 15th of April, 1818, 
stated that, since the defendant put in his answer to the original bill, 
he had marked for cutting a large quantity of timberlike trees, unfit to be 
cut as timber, or in a due course of cutting ; and prayed that the defend- 
ant might be restrained from felling or cutting any timber or other trees 
on the estates in question, unfit to be cut or felled in a due course of 
cutting or felling, or not come to maturity and fit to be cut as timber. 

The answer of the defendant denied that he had marked any trees 
which were unfit to be cut as timber, or in due course of cutting. 

On this day the plaintiff moved for an injunction to restrain the de- 
fendant from cutting any timber or other trees or saplings standing on 
the lands mentioned in the pleadings, that are unfit to be cut or felled 
in a due and fair course of husbandry. 

The affidavits in support of the motion (filed before the answer to 
the supplemental bill) stated that the defendant had marked for cut- 
ting every tree, however young, that could be sold ; that if some of the 
oak trees marked should be cut, great waste would be committed, and 
irreparable loss ensue, and the saplings left would perish. According 
to the affidavits in reply, a very small proportion of the oak trees 
marked to be felled measured less than nine cubical feet, and no injury 
would ensue to the saplings or trees left, by feUing those marked. 

The Solicitor General and Mr. Hose, in support of the motion, cited 
the Marquess of Downshire v. Lady Sandys,^ and Lord Tamworth v. 
Lord Ferrers.^ 

Sir Samuel Romilly, Mr. Bell, and Mr. Dowdeswett, against the 
motion. 

The Lord Chancellor. A tenant for life, without impeachment 
of waste, is clearly not compellable to cut timber in such way as a 
tenant in fee would think most advantageous, but is entitled to cut 
down anything that is timber. This motion requires an afflda^'it, 
pledging the deponent, that the trees about to be cut are not fit for 
timber. It is settled that a tree which a tenant in fee, acting in a hus- 
bandlike manner, would not cut, may be cut by a tenant for life, unim- 
peachable of waste, provided that it is fit for the purpose of timber. 
A tenant for life, unimpeachable of waste, might cut down all these 
trees, without question, at law; and to subject him, in this court, to 
the rules which a tenant in fee might observe, for the purpose of 
husbandlike cultivation, would deprive him of almost all his legal 

1 6 Ves. 107. 2 6 Ves. 419. 
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rights. If the trees are so far advanced as to become timber, the 
tenant may cut them down, though they are in a state to thrive, and 
though cutting them down would injure the saphngs. It is not sufficient 
to state that this is thriving wood ; it must be thriving wood not fit for 
the purposes of timber. I cannot determine whether a tree, measuring 
less than nine cubic feet, is, or is not fit for purposes of timber. If the 
plaintiff files an affidavit, stating that trees measuring less than nine 
cubic feet are not fit for purposes of timber, that must be met. In the 
cases referred to, the injunction restrained the tenant for life from cut- 
ting trees unfit to be cut as timber. , 

Injunction refused. 



Between His Majesty's ATTORNEY-GENERAL, at the Rela- 
tion OF THE Honorable GEORGE SPENCER CHURCHILL 
(commonly called the Maequis op Blandford), and the Hon- 
orable GEORGE JAMES WELBORE ELLIS AGAR, Inform- 
ant AND Plaintiff; and The Most Noble GEORGE Duke op 
MARLBOROUGH, Defendant. 

Before Sir John Leach, V. C, December, 18, 19, 1818. 

[Reported in 3 Maddoch, 498.] 

The information and bill stated that the defendant, undfer letters 
patent from the Crown, bearing date the 5th day of May, in the 4th 
year of Queen Anne, and under the limitations contained in the act 
of 5 Anne, c. 3, was seised of the honor and manor of Woodstock and 
Hundred of Wootton, in the County of Oxford (including Blenheim 
House and Park), to him and the heirs male of his body, and that the 
relator, George Spencer Churchill (commonly called the Marquis of 
Blandford), was the defendant's eldest son and heir male apparent of 
his body ; that by said act the said estate so vested in the defendant 
was rendered inalienable, either by fine, recovery, or any other act or 
acts to be done or sufi'ered by said defendant ; that the defendant had 
lately cut down several of the trees in Blenheim Park and the woods, 
plantations, and grounds adjoining thereto, which were of great orna- 
ment to said mansion-house, park, and grounds, or which otherwise 
afforded shelter to said mansion-house, and divers trees in lines, 
avenues, ridings, and clumps, or in the said park and grounds, which 
were planted and greatly calculated for the ornament of said park and 
grounds ; that he had also cut down in the said park, plantations, 
woods, and grounds, divers other trees of an improper growth and not 
fit to be cut for timber, &c. The bill prayed for an injunction and 
account. The defendant demurred.^ 

1 The statement of the pleadings has been much abbreviated. Such parts of the 
case as related merely to the construction of the statutes referred to have been 
omitted. — Ed. 
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On the filing of the bill, and aflidavits in support thereof, an injunc- 
tion was granted by the Lord Chancellor. 

Mr. Bell, Mr. Heald, Mr. Wray, and IVIr. Hampson, in support of the 
demurrer. 

*. * » • • • *'. 

By the act of 3 and 4 Anne, c. 6, the Queen was enabled to make a 
grant in fee to the Duke, which she did ; and thereby he became abso- 
lute owner of the fee, and might have disposed of it as he pleased. By 
the act of 5 Anne, c. 3, the Duke, at the instance of the Queen and by 
his own desire, is made tenant for life of the land previously granted in 
fee, without impeachment of waste, with a remainder in tail, the lands 
being settled by this act so as to go with the honors, but still the 
reversion remained in the Duke under the grant made to him in fee by 
the letters patent. This case, therefore, is not within the 34 and 35 
Hen. VIII., c. 20, which only applies to tenancies in tail granted by the 
Crown, as to which the reversion is in the Crown. No reversion being 
in the Crown, it does not appear on what ground the Attorney-General 
comes here, there being no right of the Crown to protect. 

The present Duke is tenant in tail tmder this second act ; and the 
question is, whether, as such, he has not a right, if he pleases, to cut 
timber on this estate ; or whether there are any words in the act to 
restrain him? 

When the case was before the Lord Chancellor he granted the injunc- 
tion, but Said he did not remember any case expressly in point. 

By the common law anj^ tenant, even tenant for life or for years, 
might commit waste, except in three cases: 1, Guardian in chivalry; 
2, Tenant in dower; and 3, Tenant by the curtesy. Then came the 
statutes of Marlbridge, 62 Hen. III., c. 23, and of Gloucester, 6 Edw. I., 
c. 5, whereby it was provided that a writ of waste should lie against 
any farmer or others that held lands for life or for years. The statute 
of Marlbridge only gave single damages ; that of Gloucester treble, and 
a forfeiture of the place wasted. 

By express words a tenant for life might be made without impeach- 
ment of waste ; and courts of law held that the tenant for life, under 
such words, might do what waste he pleased. Upon this, courts of 
equity interfered; and on the ground that a tenant for life could not 
have been intended under those words to have a power to commit 
destructive waste, by which the interests of those in remainder would 
be in a great measure destroyed. Lord Barnard's Case was not, as 
hath been supposed, the first case in which courts of equity so inter- 
fered. In Abraham v. Bubb, long prior, Lord Nottingham speaks of 
such interference as very common. There are, however, but few cases 
m the books ^ until Chamberlayne v. Dummer : subsequent to that the 
cases are numerous ; but in Piers v. Piers, Lord Hardwicke said, " if a 

1 There were some caaes not reported in the House of Lords : — Lord Blanoy v. 
Mahon, Dom. Proc. 27 March, 1723 ; Parker v. Lord StaweU and others, Dom. Proo. 
March, 1728. 
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son should have it in his power to call his father into a court of equity for 
every alteration he makes in a walk or an avenue, though he removes 
the trees to another part, and so of the house, it would be an endless 
fund of disputes between them ; and it would be better for the public 
that Raby Castle had been puUed down than that that precedent had 
been made." The first interference of the court was in cases of tenants 
for life, without impeachment of waste ; afterwards a question arose 
whether a tenant in taU, after possibility of issue extinct, was restrain- 
able from committing waste? In Lewis Bowles's Case one of the reso- 
lutions was that such tenant in tail should not be punished for waste ; ^ 
but subsequent cases seem to have determined that such tenant cannot 
commit what is called equitable waste ; though Lord Hardwicke said, in 
Aston V. Aston, " that was carrying it a good way.'' In Williams v. 
Williams the question was agitated, Whether a tenant in tail after, &c., 
could commit waste, &c. ? The case went to law, and it was there 
determined ^ she might cut timber, and apply the produce as her own 
property ; but in that case no question arose whether she could commit 
equitable waste. No authority, however, can be adduced to show that 
a tenant in tail has ever been enjoined from committing equitable waste. 
He has a clear common-law right to commit waste ; and even in those 
cases where an estate tail is granted by the Crown, and the reversion 
remains in the Crown, as to which the statute 34 and 35 Henry VIII., 
c. 20, enacts that a recovery by a tenant in tail of lands granted for 
public services, shall have no effect, still the tenant in tail may, it is 
apprehended, commit waste, that statute not having limited the powers 
of a tenant in tail, except as to barring the reversion in the Crown. 
The acts only restrain the Duke from alienation ; in all other respects 
he is tenant in tail. Tenants in special tail; by the common law, had 
a limited fee simple, and when alienation was prevented by the statute 
de donis, yet there was not any change in their right to commit waste. 

In Lord Glenorchy v. BosviUe,' Lord Talbot said, " a tenant in taU 
may commit waste in houses, as well as in all part;s of the estate, not- 
withstanding any restraint to the contrary; and no instance can be 
shown where a tenant in tail has been restrained from committmg waste 
bv the injunction of this Court." He also observed that " an mjunction 
was refused in Mr. Sa^iUe's case, of Yorkshire, who bemg an infant 
and tenant in tail in possession, and in a very bad state of health and 
not likely to live to full age, cut down, by his guardian, a great quantity of 
timber just before bis death, to a very great value ; the remainder-man 
applied here for an injunction to restrain him, but could not prevail. 

Is the timber on this estate to remain forever unalienable? buch a 
construction would counteract two well known principles of law ; one, 
that a tenant in tail has an absolute dominion over the estate ; the 
other, that property ought not to be inalienable. If timber becomes 

1 11 Rep. 80 ; S. C, rum. Bowles v. Berry, 1 Roll. 177. ^12 East. 209. 

8 For. 16, S. C. MS. But no notice taken of what was said as above, respecUng 
Mr. Saville's Case. 
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unsightly,! or is decaj-ing, or there is an oflfensive drain or a stable, 
which is a nuisance, is the Duke to be prevented from removing it? 
Are all tenants in tail, with reversion in the Crown, to be in this con- 
dition' Is the estate to be incapable of improvements? Is it to be 
said that if all the famUy agree to cut the timber, that they are to be 
prevented doing so, and by a remote heir? The case of the Countess of 
Shrewsbury v. Earl of Shrewsbury,^ does not apply ; the question there 
was, Whether, on paying off an incumbrance, he should be considered 
as a tenant for life, as to the paying off the incumbrance, or tenant in 
tail, the reversion of the estate being expressly reserved to the Crown ; 
that was only a question of intention ; and though in paying off that 
incumbrance he was considered as acting with the views of a tenant for 
life, the estate being inaUenable, yet that is not a decision that to aU 
purposes he was to be considered as a tenant for life. There is nothing 
in the act expressly restraining the Duke from cutting ornamental tim- 
ber ; an alienation of the estate is all that is restrained ; he is left with 
all the rights of a tenant in tail. It will be said, perhaps, that the 
'Duke may cut timber so as to improve the estate ; but that would be to 
introduce a new doctrine as to waste ; the doctrine of the Court, where 
it has interfered to prevent equitable waste, has been, that trees planted 
for ornament, however bad the taste, must be preserved.' It is fit we 
should adhere to the old course of law ; by departing from it we may 
see what we shall gain, but not what we shall lose. 
The Solicitor- General * and Mr. Sidebottom, contra. 
The question in this case is of great importance, not only to the 
individuals concerned, but to the public. The question is, whether the 
present, or any future Duke of Marlborough can destroy property 
which was given as a perpetual monument of British gratitude for the 
then unparalleled services of the first Duke ? The demurrer must be 
taken to admit that the Duke has cut down, and intends to cut down, 
timber planted for shelter and ornament. "We do not insist that he 

1 In Lord Mahon v. Lord Stanhope, before the late Master of the Rolls (Sir WU- 
liam Grant), 9th March, 1808, MS., where the bill, amongst other matters, prayed an 
account of equitable waste which had been committed, and an injunction against 
further waste. His Honor said, " As the Court cannot determine what is ornamental 
timber, it being merely a matter of taste, they therefore say, that what was planted 
for ornament must be considered as ornamental. That the defendant has cut down 
some trees of this description is apparent, but it was by no means clear that they 
were cut down under circumstances which could be considered waste in the eye of 
this Court. For if a tempest had produced gaps in a piece of ornamental planting, 
by wliich unequal and discordant breaks and divisions were occasioned, it would be 
going too far to hold that cutting a few trees to produce an uniform and consistent, 
instead of an unpleasant and disjointed appearance, should be construed waste." 

2 3 Bro. C. C. 120 ; S. C. 1 Ves. jun. 227. 

^ In V. Copley, 1806, MS., where the defendant, by his answer, stated he had 

cut down trees for the improvement of the estate, Lord Erskine granted an injunction 
against cutting down ornamental timber, and trees planted in the situations of others 
cut down, but without prejudice to the thinning of trees for the sake of ornament. 

4 Sir John S. Copley.— Ed. 
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ought to be prevented cutting down any timber, but only such as was 
planted for shelter and ornament. The Crown has a right to interfere. 
The same principle which is to warrant the cutting down of ornamental - 
timber would justify the demolition of the house. The estate ema- 
nated from the Crown ; it was given for public services, and on public 
grounds ; and it is interested in seeing the gift is not abused. If 
the two acts, the act of the 3 and 4 Anne, c. 6, and the act of the 
5 Anne, c. 3, are to be taken together, it must be considered as an 
estate settled by the Crown, the reversion of which is in the Crown. 
Even where there is no reversion in the Crown, as in the case of 
a bishopric, the Attorney-General, on behalf of the Crown, may inter- 
fere to prevent the bishop from committing waste. Suppose collusion 
between all the parties interested in this estate, might not the Crown 
interfere to protect it? The plaintiff, the Marquis of Blandford, is 
the next in succession ; Mr. Welbore Ellis Agar, it is true, has a more 
remote interest ; but they are entitled (certainly the Marquis is enti- 
tled) to file such a bill as this. 

This estate was originally granted to the Duke of Marlborough in 
fee, but afterwards it was thought proper that the estate should always 
accompany the title, and for that purpose the 5 Anne, c. 3, was passed. 
It is an estate peculiarly limited by Parliament, and cannot, strictly 
speaking, be termed an estate tail. 

. . . Suppose, however, for the sake of argument, that this estate is 
properly termed an estate tail, or a qualified estate tail ; still there being 
an express clause to prevent alienation, it is a case in which, according to 
the principle upon which other cases have been decided, this Court will 
interfere to prevent the destruction of ornamental timber and of the house. 
What the common-law doctrine is as to waste, is scarcely necessary 
to be considered, since this is an application founded upon the equita- 
ble doctrines of this Court. By the common law a tenant in tail, after 
possibilitj^ &c., might have committed what waste he pleased; but 
Lord Hardwieke in Aston v. Aston, mentions Abraham and Bubb, and 
classing it with the case of tenant for life without impeachment of 
waste, observes that ' ' extravagant and humorsome waste " was in that 
case restrained. He mentions also Williams v. Day, where Lord Not- 
tingham declares he would stop the pulling down houses in the case of 
tenant in tail apres possibility, &c., which Lord Hardwieke observes is 
carrying it a good way. There is a subsequent case. Anon,' where the 
Master of the Rolls granted such an injunction. In Garth v. Cotton, 
also, Lord Hardwieke cites as law the determination in Abraham and 
Bubb.^ A tenant for life without impeachment of waste, and a tenant 
in tail after, &c., are both put in the same class with respect to relief 
in equity against waste, and -why ? Because each has a limited estate ; 
each is without a power of alienation ; and it is unreasonable and 
against conscience that they should destroy the estate, and exercise an 

1 2 Freem. 278 » 2 Dick. 209. 
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absolute power, as if they were, or could become, owners in fee. In 
Cooke V. Winford,^ on a motion to stay a jointress, tenant in tail, after 
possibility, &c., from committing waste ; the Court held that she, being 
a jointress, within the 11th Hen. VIL, ought to be restrained, being 
part of the inheritance, which, by the statute, she is restrained from 
aliening, and therefore granted an injunction against wilful waste. In 
Williams v. Williams it is stated, arguendo, in support of the demurrer, 
that this case of Cooke v. Winford is not to be found in the Registrar's 
Book, probably because, as it appears on a search since made, the real 
title of the cause was Cookes v. Whateley, alias Winford. The minutes 
of the order have been found,^ and it appears an injunction was granted 
to restrain wilful waste in the houses. The case of the Countess of 
Shrewsbury v. Earl of Shrewsbury, which was cited when the Lord 
Chancellor granted the present injunction, and which his Lordship 
thought analogous in principle, has a material bearing upon the present 
question. It is a rule that if a tenant in fee or in tail pays off an incum- 
brance it is presumed the estate was meant to be discharged ; but if 
a tenant for life pays off an incumbrance the presumption is otherwise, 
and the onus lays upon them who contend the estate was meant to be 
discharged to show that it was so meant. But in the ease alluded to, 
as Lord Shi-ewsbury was tenant in tail by grant from the Crown, but 
expressly restrained from alienation. Lord Thurlow thought he ought 

1 1 Eq. Cas. Abr. 221, pi. 2. [On a motion to stay a jointress, tenant in tail after 
possibility, &c., from committing waste, the Court held that she, being a jointress 
within the 11 Hen. VII., ought to be restrained, being part of the inheritance, which 
by the statute she is restrained from aliening, and therefore granted an injunction 
against wilful waste. Hilary, 1701. — Ed.]. S. C. nom. Cooke v. Whaley , 1 Eq. Cas. Abr. 
400, pi. 5. [On a motion for an injunction to stay a jointress, tenant in tail after 
possibility, &c., from committing waste, it was urged that she, being a jointress 
within the 11th of Hen. VII., ought in equity to be restrained from cutting timber, 
that being part of the inheritance which by the statute she is restrained from alien- 
ing ; and the court granted an injunction against wilful waste in the site of the 
house, and pulling down houses. — Ed.] 

2 The following is a copy of the minutes : 

"JoTis, 5Feb., 1701. 

Lord Keeper, Sir William Child, Mr. Gery, Mr. Rogers. 

Sir Thomas Powis prays an injunction to stay waistes. 

An affidavit read. 

Vernon p' questioner. 

Dobbins p' defendant — We are in tenant in tail after possibility of issue extinct, 
and it hath been a(^udged in this court that they could not be constrayned. 

11 Hen. VII. 

Pooley p' defendant. — We are tenant in tail after possibility, &&, and they 
would have this court doe what they refused to doe. 
Wright for defendant. 

Sir Thomas Powis p' questioner. Doe hope this court will interpose, that they 
shall not commit waiste, and that this cause shall be heard 

Vernon, the question doth not come up to the precedents cited by the defendant. 

The articles read. 

Cmc. — Take an injunction to stay any willfull waistes in defacing the scite of the 
mansion-house, but noe other injunction. 

Cur. — Take an injunction to stay any willfull waistes in any of the houses.'' 
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to apply the same rule to a tenant in tail so restricted, pajdng off an 
incumbrance, as was applied to a tenant for life. So in Eobinson v. 
Litton, an infant tenant in tail was, at the instance of contingent 
remainder-men, enjoined from cutting down timber. The legal restraint 
there, owing to infancj^ was thought to afford a sufficient ground to 
interpose bj' injunction on behalf of those in remainder. It has been 
said that if timber planted for ornament cannot be cut it must stand for 
ever ; but what is the consequence if it may be cut? The estate might 
be laid waste, the house destroyed, and this great national monument 
of British valor and British gratitude annihilated ! 

The Vice-Chajjoellor. This is a case of very considerable im- 
portance not only from the very high degree of interest which must 
necessarily attach to the case in itself, but because its decision involves 
some of those principles upon which a very important branch of the 
jurisdiction of this court depends. 

[^ffis Honor here stated the substance of the information and bill, and 
of the demurrer.] 

It is admitted by the counsel who support this information that the 
defendant, the Duke of Marlborough, has, as incident to his estate, a 
right to cut down all timber other than timber planted for ornament or 
shelter ; but it is contended that under the special provisions of the 5 
Anne, c. 3, the Duke has not an estate tail, and is for that reason 
within the principle of those cases in which courts of equity interfere to 
restrain the cutting of timber planted for ornament or shelter ; or that, 
if the Duke of Marlborough can be considered as having an estate tail, 
yet being restrained by the provisions of the statute from defeating the 
succession of those to whom the estate is limited after him, and the 
reversion being in the Crown, he is therefore within the same principle 
of equitable restraint as to the cutting of timber planted for ornament 
or shelter. 

That an ordinary tenant in tail may, at his pleasure, cut down all 
timber for whatever purposes planted, admits of no question, and it is 
hardly necessary to advert to the origin of that particular species of 
tenure. It grew out of the ancient conveyances to a man, and to the 
heirs of his body. Under such a conveyance, it was held at common 
law that until issue born he had not the absolute property in the estate, 
it being limited by the grant not to his general heir, but to the heirs of 
his body ; but that the moment issue was born, the condition being 
performed, the estate became absolutely his property, and he could dis- 
pose of it in the same manner as if he had held it in fee simple. The 
legislature, however, thought fit to interfere, and by the statute of 
"Westminster the second (commonly called the statute -De Bonis, 13 
Edward I., c. 1), it was declared that the will of the donor or grantor 
should be observed, and that an estate so granted to a man and the 
heirs of his body should descend to the issue, and that he should not 
have power to alienate the estate. In the construction of that act of 
Pariiament it was held that a tenant in tail remained with the same 
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unqualified and absolute ownership of his estate as he had before that 
statute, with the single exception of the restraint on alienation. In 
that restraint of alienation was included alienation by lease ; leases 
being considered, according to the construction of that statute, as par- 
tial alienations ; but by the subsequent statute of the 32 Henry VIII., 
c. 28, a tenant in tail is permitted to make certain leases mentioned in 
that statute. With the exception, therefore, of alienation including 
leases, unless according to the statute, a tenant in tail is at this day to 
be considered as much the absolute owner of the estate as a tenant in 
fee simple, and, as such, may do what he pleases with the buildings and 
timber on the estate. Such being the law, it is to be considered what 
this act of Parliament has done in settling this estate upon the issue 
of the first Duke of Marlborough. ... My opinion is that the issue 
of the Duke of Marlborough were, by the statute, successively made 
tenants in tail of this property; and that they have all the legal rights 
and incidents which belong to an estate of this character, except where 
such rights and incidents are specially qualified by the provisions of 
the statute ; and that there being no qualification with respect to the 
right of cutting timber, they are as much the legal owners of the timber 
upon this property as if they were tenants in fee simple. It remains to 
be considered whether there is a principle of jurisdiction in a court of 
equity to restrain the legal incidents of an estate tail, with respect to 
timber, either because the estate tail cannot be barred, or because the 
reversion is in the Crown ? Abstractedly considered, it would seem to 
be a singular proposition to state that if a tenant in tail, without the 
power of barring the successor, has by law a right to deal as he pleases 
with the building and the timber upon his estate, that a court of equity 
can assume a jurisdiction to alter the law and deprive the tenant in 
tail of the legal incidents of his estate ; that if the law makes a tenant 
in tail absolute owner of the timber, a court of equity, which is bound 
to follow the law, is to make a new law, and to say that a tenant in 
tail shall not be the absolute owner of the timber. But whatever objec- 
tion there might be, abstractedly considered, to such a principle, yet if 
in a long course of proceeding, evinced by precedents and records, and 
sanctioned, as it were, by common consent, such a jurisdiction has, in 
this particular case, been exercised bj- successive judges, I agree that 
it is' now too late to inquire into the origin of that jurisdiction. It is 
pressed upon the court that there is a course of precedents which neces- 
sarily establish a jurisdiction to that extent. It is not, however, alleged 
that such a jurisdiction has ever been actually exercised in the particular 
case of a tenant in tail, whose estate is not barrable, but that it has been 
exercised in analogous cases. The great body of authorities relate to the 
case of tenant for life without impeachment of waste ; but it is to be 
observed that the ownership of the timber is not a legal incident to the 
estate of tenant for life. He takes his interest in the timber by the provi- 
sion of the grantor ; and courts of equity seem to have interfered upon 
the construction and intention of the grant — to have considered that the 
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grantor meant to confer a full power of temporary enjoj'ment, without 
the power of destroying or altering the character of that property, which 
he had limited over in succession to others. In the case of Eobinson v. 
Lytton, Lord Hardwicke expressly grounded his interference upon the 
intention of the testator, and upon the circumstance that the heir was 
a trustee for other persons, and the injunction was not confined to 
equitable waste. The case of a bishop bears no appUcation, for there 
a court of law will interfere by prohibition. Knight v. Mosely was not 
a case of equitable waste. The case of a tenant in tail, after possiljility 
of issue extinct, is, however, urged as being altogether in point ; and 
there is, certainly, authority that such a tenant in tail has been consid- 
ered within the principle of equitable waste. The common case of a 
tenant in tail after possibility of issue is extinct, is where the estate is 
descendible to the issue of the wife alone : until the death of the wife 
without issue this estater has all the legal incidents of other estates 
tail ; but upon the death of the wife without issue the estate has no 
longer a descendible quality, and the husband's interest is, in effect, 
limited to his life. His estate becomes ranked in the law amongst 
estates for life ; and he may make exchange with a mere tenant for life. 
In Lewis Bowles's Case, however, it was held at law that as he had, 
before the death of his wife, an estate tail, and was once owner of the 
timber, that notwithstanding the death of his wife, and the change in 
the quality of his estate, he should still continue unimpeachable of 
waste. In a court of law, therefore, a tenant in tail after possibility 
of issue extinct, is, in effect, a tenant for life without impeachment of 
waste ; and courts of equity have, in the question of equitable waste, 
confounded him with other tenants for life without impeachment of 
waste, and have not entered into the distinction that he is unimpeacha- 
ble of waste, not by the provision of a grantor, but as a legal incident 
to his estate. If, however, this question as to the tenant in tail after 
possibilitj' of issue extinct, is now to be considered as the settled doc- 
trine of the court, it is not in point to the present case : the Duke of 
Marlborough is not at law tenant for life without impeachment of waste. 
The case of tenant in tail, without the power of barring his issue, is 
common to every case where the reversion is in the Crown ; and no 
instance can be stated in which a court of equity has ever interfered 
against such a tenant in tail, upon the principle of equitable waste. I 
cannot feel myself at liberty, therefore, to extend this jurisdiction of a 
court of equity beyond the limits of all former precedent. The argu- 
ment of inconvenience has been very strongly pressed upon me ; it has 
been said that the necessary consequence of such a determination 
must be, that this monument of national gratitude will be at the mercy of 
every successive individual who may happen to have the possession of it. 
There is some inconvenience, however, and something like absurdity, 
on the other side. If this Court is in all time to protect all trees planted 
here for ornament or shelter, then the taste of the first proprietor, with 
respect to the gardens and the house, is for ever to remain impressed 
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upon this property, how little suited soever it may be to the altered 
notions of succeeding ages, with regard either to beauty or conve- 
nience. Arguments of inconvenience are sometimes of great value 
upon the question of intention. If there be in anj' deed or instrument 
equivocal expressions, and great inconvenience must necessarily follow 
from one construction, it is strong to show that such construction is not 
accoi'ding to the true intention of the grantor. But where there is no 
equivocal expression in the instrument, and the words used admit only 
of one meaning, arguments of inconvenience prove only want of fore- 
sight in the grantor ; but because he wanted foresight courts of justice 
cannot make a new instrument for him ; they must act upon the instru- 
ment as it is made. It is said that the Duke may demolish the mansion 
of Blenheim, and reduce this noble possession to a desert. It is true 
he may ; but he enjoys this estate under a grant from the legislature, 
and we can only look into that grant to see whether or not the legisla- 
ture meant to leave him at liberty to do so. If we find, upon looking 
into the act, that the legislature meant to repose a confidence in the 
successive possessors of this property, that they would deal with it as 
became their high rank and situation, a court of equity' cannot repeal the 
law, and recall that confidence which the legislature have given. The 
legislature have calculated upon that feeling which belongs to all great 
and good minds ; they have considered that the successive possessors 
of this , splendid property would always deal with it according to the 
sentiments which belong to persons in their exalted stations of life ; that 
their pride and honor would always lead them to maintain this magnifi- 
cent monument of national gratitude ; and it is not to be believed that 
any member of this noble family will ever act, with respect to this 
property, upon other principles. 

Demurrer allowed. 



Original Sill, 

MARQUIS AND MARCHIONESS OF ORMONDE v. 
KYNERSLEY. 

Bill of Revivor and Supplement. 

MARQUIS OF ORMONDE v. KYNERSLEY AND OTHERS. 

Before Sib John Leach, V. C, Apkil 29, 1820. 

\Bjiaported in 5 Maddock, 869.] 

This bill was filed by the remainder-man against the executor of the 
deceased tenant for life, whose estate had been unimpeachable of waste, 
for an account of the produce of ornamental timber which, had been 
cut by the tenant for life. 
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The plaintiff early in 1808 had filed his bill against the tenant for 
life himself for the same purposes, and had obtained an injunction. 
The tenant for life put in his answer to that bill on the 1st June, 1808, 
and by consent an order was made on the 31st July, 1808, referring it 
to the Master to inquire as to the ornamental and other timber which 
had been out by the tenant for life. 

This order was never acted upon ; and the tenant for life lived till 
AprU, 1815, without any further proceeding being had in the cause. 

The present biU was not supplemental to that suit, but to a subse- 
quent original biU. The case was much argued. I was not present at 
the argument, but am informed that it was first contended that such a 
bill could not be filed, and the following cases were cited ; viz.. Bishop 
of Winchester v. Knight ; ^ Garth v. Cotton ; ^ Hambly v. Trott ; « Lee v. 
Alston;' Marquis of Lansdowne v. Marchioness Dowager of Lans- 
downe. And secondly, that as no timber had been cut since the in- 
junction in 1808, and the plaintiff had not proceeded in the former 
cause, he must be taken to have waived his claim in that respect. 

Mr. Bell, Mr. Benyon and Sir G. Hampson, for the plaintiff. 

Mr. Heald and for the defendants. 

The Vice-Chaucellob held that though there was much ground for 
the latter defence, yet as it was not made by the answer, he could not 
notice it. Upon the general point, whether such a bill could be main- 
tained, His Honor stated — That the restraint upon the legal owner as 
to equitable waste was to be considered as founded on a breach of that 
trust and confidence which the devisor reposed in the tenant for life, 
that he would use his legal estate only for the purpose of fair enjoyment. 
— That it was a trust implied in equity from the subsequent limitations, 
and from the presumed intention of the testator that he meant an equal 
benefit to all in succession. — That in all cases the assets of a testator 
were answerable for a profit made by breach of trust : and an account 
was decreed according to the prayer of the bill.^ 



COFFIN V. COFFIN. 

Before Sm John Leach, V. C, Maech 8, 1821. 

[Reported in 6 Maddock, 17.] 

This was a motion to dissolve an injunction granted to restrain the 
cutting of trees planted or left standing for ornament or shelter, and 
also saplings and immature trees. 

1 1 P. Wms. 406. 2 1 Dick. 183; S. C. 8 Atk. 751, and 1 Ves. 524, 546. 

8 Cowp. 376. < 1 Bro. C. C. 194. 

5 For a statement of the further proceedings in this suit, see 15 Beav. 10, n. — En. 
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It was objected tliat there was no complaint in the bill as to saplings 
or immature trees, and therefore that the injunction was at all events 
too extensive. 

The Vice-Chancelloe observed ' that as to waste at law, if any act 
of waste be established, the court restrains, not only the particular act, 
but all waste generally. So in the case of equitable waste, if the com- 
plaint be established as to one act, the court will restrain all equitable 
waste generally, and it will make no difference that other acts of equi- 
table waste were particularly restrained. 



SAME CASE. 
Before Lord Eldon, C, April, 14, 1821. 

[Reported in Jacob, 70.] 

The defendant J. P. CoflSn was tenant for life, without impeachment 
of waste, of a mansion-house and estate, situate on the coast of Devon- 
shire. The plaintiffs were R. P. Coffin the elder, who was tenant for 
life in remainder, and his son R. P. Coffin the younger, who was tenant 
in tail-male in remainder expectant on the death of R. P. Coffin the 
elder. The defendant J. P. Coffin had assigned his life interest to one 
Rowe (who was also a defendant) in trust for his creditors, and Rowe 
was about to fell timber. He had given the plaintiffs a notice to that 
effect; and, as was stated, had pointed out some ornamental timber 
around the house, as part of what was intended to be cut. The bill, 
stating these facts, prayed an injunction ; and on the 6th of December 
1820, an injunction was obtained upon motion ex parte before the Vice- 
chancellor, restraining the defendants from any waste, spoil, or destruc- 
tion, in or about the mansion-house ; and from cutting down any tim- 
ber or other trees growing upon the estate, which were planted or left 
growing there for the protection or shelter of the mansion-house, or 
which grew in lines, avenues, walks, vistas, or otherwise, for the shel- 
ter or ornament of the said house, or of the gardens, orchards, or plea- 
sure-grounds thereunto belonging, or which in any manner protected the 
same from the effects of the sea ; and also from cutting down any tim- 
ber or other trees, except at seasonable times and in a husband-like 
manner, and liliewise from cutting saplings and young trees, not fit to 
be cut for the purposes of timber.^ 

Affidavits were filed on the part of the defendants, denying any in- 
tention of felling the ornamental timber ; other affidavits were filed on 
the part of the plaintiffs, for the purpose of showing what part of the 
timber was of that description ; and the defendants now moved to dis- 

1 Keg. Lib. A. 1820, fo. 116. 
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solve the injunction. A similar motion had previously been made be- 
fore the Vice-chancellor.! 

Mr. Trower and Mr. Baithhy, for the defendants. 

Mr. Home and Mr. Parker, for the plaintiffs. 

The Lokd Chancellor. The court does not protect timber be- 
cause it is ornamental, but it protects it if it was planted for ornament, 
whether it is or is not ornamental. And, therefore, most of the affida- 
vits which have been filed do not apply, showing only that these trees 
are ornamental ; it must be shown that they were planted or left stand- 
ing for the purpose of ornament. I see that in a case before Lord 
Hardwicke, of which I have a note, he confined it in that manner,^ and 
he even carried it so far as to restrain a man from cutting down trees 
that he had planted himself. 

The court grants injunctions against waste when it is done only in a 
slight degree, or when threatened. The injunction here went too far : 
nothing was done by the defendants but sending the notice ; which, if 
Eowe really pointed out the ornamental timber, admits the construction 
put upon it, of an intention to cut it down. But supposing that to be 
made out, was it right to grant an injunction as to the other kinds of 
waste? It may be said that if he commits one act of waste he may 
be suspected of being about to commit others. But we ought to be 
careful about this, for with respect to growing timber, the court does not 
expect a tenant for life to let it grow so long as a tenant in fee might 
find it his interest to do. And the court never grants injunctions on 
the principle that they will do no harm to the defendant, if he does not 
intend to commit the act in question : but if there be no ground for the 
injunction, it wUl not support it. 

In one respect the injunction certainly goes too far. I mean in 
what it says about protecting the premises from the effects of the sea. 
I cannot understand how that came to be inserted. 

The parties afterwards, at the suggestion of his Lordship, agreed 
upon a reference to determine what part of the timber was fit to be cut. 

1 6 Mad. 17. 

2 One of the first cases in which the principle of equitable waste was applied to 
timber was Lawley v. Lawley, in 1717. The injunction was in terms similar to those 
used in Packington's Case, 3 Atk. 215, restraining the defendants from cutting down 
or felling any trees on the premises, that were for the ornament or shelter of the said 
capital messuage. Eeg. Lib. B. 1717, fo. 41. A commission afterwards went, by 
consent, to determine which of the trees were proper to be cut down, and which to 
be preserved for the ornament or shelter of the house. Eeg. Lib. B. 1717, fo. 178. 
On its return, the injunction was continued during the defendant's life, as to the 
trees certified not to be fit for cutting. Eeg. Lib. B. 1717, fo. 386. 
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WOMBWELL V. BELASYSE. 

Before Lord Eldon, C, April 22, 23, 1825. 

[Reported in 6 Vesey {2d edition), 110 a, note.] 

The Lord Chancellor. The doctrine of the court is extremely 
well settled. If the object in planting timber, or in leaving timber 
standing, is ornament, whether that object is effected, whether the 
eflfect is truly ornamental, or the most absurd exhibition that ever was 
produced, this court will protect that timber ; and the protection is not 
confined to trees planted, or left standing, as ornamental to a house or 
park : nor does it depend on the distance from the mansion ; but I do 
not recollect that it has gone to this extent, that, if a ride is made 
through a wood, in which wood the proprietor has been in the habit of 
cutting timber for the use and repair of the mansion, that ride shall 
protect the whole wood from being cut at the time of making the ride, 
and in all future times : as, if the purposes of that ride can be as well 
consulted by leaving a tenth part of the wood standing, it would be 
most absurd to require that the whole should be left. Neither do I 
recollect any issue ever dh-ected upon this ; and in directing an issue 
attention must be had to the interests of aU parties ; that, if the injunc- 
tion restrains the legal right to cut timber, security shall be given, that 
in case of the death of him, whose enjoyment of that legal right may 
have been restrained improperly, his estate shall, to the extent of the 
benefit he would have derived from the exercise of that right, be reim- 
bursed by those who restrained him. I think, also, that two issues 
would be necessary ; not only whether the timber was planted, or left 
standing, for ornament, but also, how far, consistently with that object, 
trees might be cut; as I cannot. hold that the effect of making a ride 
through a wood is to be, that an axe shall not be laid to the root of a 
tree in that wood ; which would be carrying this doctrine to an extent 
to which it has never yet gone. 

In framing the issue another thing also must be attended to ; by 
whom the trees were planted or left standing for ornament : as, if they 
had been planted by tenant for life without impeachment of waste, un- 
less afterwards left standing with that view by some person having the 
inheritance, they would not be entitled to this protection. 

April 23. 
The Lord Chancellor. This is an application to discharge an 
order of the Vice-chancellor, directing an issue to try whether certain 
trees in a wood, called Prestwood, part of the Newburgh estate, were 
planted or left standing for ornament to the mansion-house, park, 
grounds, &c., an order formed upon the equitable doctrine of this court, 
with reference to waste. I do not apprehend that there are any par- 
ticular circumstances requiring attention : but the question turns sira- 
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ply upon this ; -whether Lady Charlotte Belasyse, being now tenant for 
life -without impeachment of -waste, can, consistently with that equitable 
doctrine, exercise the legal right she unquestionably has. First, I may 
state, as established doctrine, that the question is not, whether the tim- 
ber is, or is not, ornamental : but the fact to be determined is that it 
was planted for ornament ; or, if not originally planted for ornament, 
was, as we express it, left standing for ornament by some person hav- 
ing the absolute power of disposition. If such a proprietor had even 
the bad taste to plant or leave standing, a cbuple of yew trees cut in 
the shape of peacocks on the road side, I do not shrink from what I laid 
down in The Marquis of Downshire v. Lady Sandj-s, that they must be 
protected, until some person, having the same absolute power of dispo- 
sition, with more correct taste, comes into possession ; and this doctrine 
applies in the same manner to a pleasant ride, although at the distance 
of two miles from the mansion-house ; but I do not agree that a mere 
tenant for life, coming into possession, can vary the estate. That can 
be done only by some person having the absolute dominion over it. 

A farther subject of consideration is, how far this protection can be 
applied to an avenue or ride through a wood, which had previously sup- 
plied timber for the purpose both of repairs and sale ; how far the act 
of making that ride is to be considered as a consecration of the wood 
to this purpose of ornament. It seems to me rather a strong proposi- 
tion, that, if tenant in tail or in fee, whose predecessors had supplied 
all the exigencies of the estate and all their own exigencies by an ap- 
propriation of the timber and sale of part of it, forms a ride or avenue, 
all the withered arms and branches must remain for ever in that state, 
which one of the affidavits, on which this injunction has been granted, 
and this issue directed, represents as most ornamental on a Yorkshire 
estate. I have known instances on an application for an injunction of 
an inquiry directed before the Master to ascertain whether trees were 
planted or left standmg for ornament : a course which I can easily con- 
ceive may lead to a great length of unnecessary proceeding, and prove 
extremely prejudicial. A tenant for life without impeachment of waste 
has the right by law to cut timber, and apply the produce to his own 
use ; and if this court restrams the exercise of that legal right -without 
making the party, at whose instance the injunction is granted, 'give 
ample security to insure justice being done, in case it should turn out, 
that the restraint ought not to have been imposed, it may happen, that 
after the death of that tenant for life his estate may lose the value of 
that timber which he had a legal right to cut. In a case of this sort 
it is extremely difficult to ascertain whether this timber was planted or 
left standing for ornament by a person having such an interest in the 
estate that his will was to control those who were to take after him ; 
and, when the affidavits leave the question excessively doubtful, the 
court cannot possibly send it to a farther inquiry, unless the person 
caUing for it will give such security that, if it shall appear that this 
lady had the right to cut, and ought not to have been restrained, she, 
or those who take after her, shall be reimbursed the whole value. 
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Although I do not recollect an instance of sending such a question 
to a juiy, I think there may be cases in which that course ought to be 
taken ; admitting both a more speedy and a better decision than in the 
Master's office : but it would be extremely dangerous to send it to a 
jury without very special directions, not only for ample security, but 
also confining the issue to these questions ; whether the timber was 
planted or left standing for ornament, and by whom ; and what estate 
that person had : otherwise we shall be left just where we were, with a 
verdict upon evidence such as these aflfldavits afford amounting to no 
more than that, which no man can doubt, that these woods are orna- 
mental to this estate. Another inquiry must be added (for this does 
appear to me to go considerably beyond what has been the doctrine of 
this court) , whether the act of cutting rides through a wood, certainly a 
circumstance of evidence, that the wood was in some measure appro- 
priated, and intended to be appropriated, to the purpose of ornament, 
is inconsistent with cutting a great part of that wood, leaving sufficient 
to answer that purpose of ornament ; and upon this the acts of the 
owner, who made those rides, will be extremely material ; as, if that 
owner, after those rides were made, had been in the habit of cutting in 
that wood for the purpose of repairs and sale, it cannot be represented 
as his intention that, not a sufficient part, but the whole wood, should 
be consecrated to that purpose of ornament, so that a court of equity 
must say it shall stand until it shall be entirely decaj-ed. 

Let the plaintiff go before the Master, and give such security as will 
in the Master's judgment secure to the defendants the value of all the 
trees which the defendant shaU be prevented from cutting by the in- 
junction of this court, in case it shall finall}' turn out in the judgment 
of this court that they ought not to have been enjoined in equity ; and 
let the Master proceed de die in diem. Declare that in the issue here- 
inafter directed it is intended by this court that the jury shall try and 
determine, not whether the timber in question, or any part of it, is or- 
namental, but whether the timber in Prestwood, or any part thereof, 
ornamental or not, was planted or left standing for ornament or the 
purpose of shelter by any former owner of the estate : 2dly, whether 
consistently with the purposes, for which such trees were planted or 
left standing, if planted or left standing for ornament or shelter, any 
and what part thereof may be cut for the purposes of repairs or sale ; 
and let the jury, in case they shall find that such wood, or any part 
thereof, was planted or left standing for ornament or shelter by any 
former owner, indorse upon the Postea what estate and interest in the 
lands such former owner had. 

I do not confine the directions to the mansion-house ; declaring my 
opinion that consistently with this doctrine, which, I admit, has taken 
great liberties with the rights of mankind, I must abide by what has 
been laid down in such cases ; and therefore not only the mansion- 
house, but these rides and shelter to the park also, must be protected. 
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DUKE OF ST. ALBANS v. SKIPWITH. 

Befoee Lokd Langdale, M. E., Maech 14 and 17, 1845. 

[Reported in 8 Beavan, 364.] 

The plaintiff in this cause was the owner of the advowson and the 
patron of the rectory of Pickworth, of which the defendant was the 
rector and incumbent. 

To the rectory there was belonging a glebe of somewhat more than 
twenty acres, including three closes of meadow land called the eight 
acre, the five acre, and the three acre closes. 

Upon the closes called eight acre and five acre closes, there were 
marks of the plough ; but the defendant, expressing his belief that they 
had been ploughed up and in tillage within the last seventy years, never- 
theless admitted that he had not been able to find any person who could 
positively state whether those two closes were or was ever ploughed. 

The plaintiff filed this bill, alleging that the three closes were ancient 
meadow or pasture ; that they had always or for many years past been 
exclusively used as meadow land, and that to convert them into tillage 
would be detrimental to the value of the rectory, as well as to the enjoy- 
ment of the rectory house as a residence, and upon aflldavits, showing 
that the defendant was beginning to plough up part of the meadow land, 
obtained an ex parte injunction to prevent him from doing so. 

The defendant, in his answer, stated that the grass on the eight acre 
and five acre closes was greatly intermixed with moss and weeds, and 
that he was desirous of ploughing up those two closes for the purpose 
of thoroughly cleansing and cultivating them; and when sufficiently 
cleaned and prepared in due course of husbandry, to have the same laid 
down again in grass seeds of such an improved quality and nature as 
the present advanced state of agricultural science, in connection with 
experience, had shown to be best suited to the soU. He also said that 
he had consulted very experienced agriculturists upon the point, and 
that it was their opinion also that it would be beneficial to the two 
closes to be ploughed up, cleaned, and cultivated, and afterwards laid 
down in grass again, as contemplated by the defendant. And he stated 
for himself, that if he were permitted to carry his intentions into effect, 
the condition and state of the two closes would be greatly improved ; 
and that he believed that the permanent value of the rectory, in a pecu- 
niary view, would be greatly increased, and would not, as a residence, 
be in the least degree deteriorated in value. 

Upon this answer the defendant moved that the injunction might be 
dissolved. 

Mr. Kindersley and Mr. Glasse, in support of the motion to dissolve, 
argued that a parson, having, for some purposes, a fee simple vested in 
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him, was in a different position from a mere lessee or tenant for life, 
and that there was no instance in which an injunction Uke the present 
had been granted. That if a parson could, in no instance, plough up 
meadow land, the soil would forever be fettered with one species of cul- 
tivation, however detrimental to the land, and to all persons who might 
afterwards become interested therein. In the Countess of Rutland's 
Case,^ a prohibition was moved to prevent a parson digging new mines 
of coal in his glebe, and from felling trees, " but the court held that it 
lay not for mines, for if so, no mines in any glebe should be now opened." 

Again, that it did not appear that these were ancient meadows, which 
was the point to be first established ; ^ and that even if they were, then, 
considering their present worn-out state, that which was intended to be 
done would be a benefit, and not a waste to the glebe. They also 
referred to Bird v. Relph.' 

Mr. Turner and Mr. Amphlett, for the plaintiff. 

It has been settled " that the patron of a living may have an injunc- 
tion against the incumbent to stay waste." Knight v. Mosely* and 
the authorities estabhsh that to plough up ancient meadow is waste, and 
therefore the plaintiff is entitled to retain the injunction. The incum- 
bent having but a life interest, it is but reasonable that the successors 
should be protected. 

The land has not been in tillage for seventy years, it therefore must 
be presumed that they are ancient meadows, unless the defendant makes 
out the contrary. If any doubt exists, the injunction ought to be con- 
tinued until the fact has been determined. 

Mr. Kindersley, in reply. 

The Master op the Rolls. The matter seems trifling in the present 
instance, but it involves a question of great importance. I will therefore 
read the papers before deciding. 

Maech 17. 

The Master of the Rolls. Upon the evidence I am of opinion that 
there is nothing to show that converting the two closes in question into 
tillage would be in any way detrimental to the enjoyment of the rectory 
house as a residence ; but the plaintiff contends that, the defendant 
being unable to show that the closes have been in tillage for seventy 
years, it ought to be presumed that they are ancient meadow : that the 
defendant, as rector and incumbent, has no right to alter the character 
of the land, or the course of cultivation, for any purpose whatever : 
that it is clearly waste to convert ancient meadow into arable land, and 
that this court has authority, at the instance of the patron, to prevent 
such waste by the incumbent. 

There is no doubt but that the conversion of ancient meadow into 
arable has, in very many cases, been considered as waste, and is always 

1 1 Levintz, 107. a Goring v. Goring, 8 Swan. 661. 

» 4 B. & Ad. 826 ; 35 Edw. I. s. 2. 

1 Ambler, 176; Martin v. Coggar, 1 Hog. 120. 
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prima facie considered as waste, both in this court and at law ; and in 
the case of Simmons v. Norton,* upon a writ of waste brought by a 
reversioner against a tenant for years, and a plea of the general issue, it 
was held that no evidence could be given to show that the act was done 
to meliorate the land. 

Converting meadow into pasture has been held waste, on the ground 
that it alters the course of husbandry, the nature and character of the 
land, and also that it alters the evidence of title. 

As between lessor and lessee, there are covenants expressed and 
implied respecting the course of husbandry ; and as between tenant for 
life and reversioner or remainder-man, it is just to take care that the 
temporary owner should transmit it unaltered to the successor who is 
entitled so to receive it ; and there are cases in which it has been gen- 
erally held that the conversion of pasture into arable land is waste. 

But even in the case between reversioner and tenant for years, Chief 
Justice Tindal, after stating two grounds for considering the act as 
waste, says, "The law, therefore, considers the conversion of pasture 
into arable as prima facie injurious to the landlord on these two grounds 
at least : " he adds, " I do not say that that which is prima facie waste 
may not be altered in its character, if, under peculiar circumstances, it 
should appear to have been done for the melioration of the land ; but if 
that be so, it must be expressly stated on the record." 

It cannot, therefore, be decided, as a general proposition without any 
exception, that the conversion of ancient meadow into pasture is to be 
treated as waste ; and it is to be considered whether it ought to be so 
in the present case. 

By the law as admitted between the lessor and lessee, or between ten- 
ant for life and reversioner, very valuable improvements in agriculture 
may be prevented, during the temporary possession of a tenant, or a suc- 
cession of tenants for years or life. The time, however, comes when the 
fetters imposed by the contract or relation between the parties may be 
released ; but if you apply the same law to the case of a parson's glebe, 
the course of husbandry and cultivation must remain the same in aU time. 
What is once arable or pasture must always continue so ; and no rector 
or vicar must employ any part of his glebe in any other manner than he 
found it employed, unless he can prove that it had been otherwise 
employed within some limited antecedent time. In a close which he 
cannot prove to have been employed otherwise than as meadow, he is 
not to plough, nor to make an orchard, nor to plant a bed of potatoes, 
however convenient and useful it might be for the parsonage that he 
should do so. He must do nothing which, as between landlord and les- 
see for years, the law has considered to be waste. No authority has 
been cited for so general a proposition, nor even upon the particular 
question whether the court ought to restrain the particular act now 
complained of; and the only case of which I am aware, in which the 

1 7 Bing. 648. 
19 
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court has interfered to stay the conversion of glebe meadow into pasture, 
is the cage of Hoskins v. Featherstone/ where the hill was filed, not 
against the incumbent, but against the widow of an incumbent, who was 
doing the acts complained of during a vacancy. 

Lord Goke ^ says that ' ' a parson or vicar, for the benefit of the church 
and his successor, is, in some cases, esteemed in law to have a fee sim- 
ple qualified ; but to do anything to the prejudice of his successor, in 
many cases, the law adjudgeth him to have, in eflfect, but an estate for 
life ; " and if, on the one hand, it be clear that the parson or vicar is not 
entitled to use his glebe as an absolute owner may do, and that this 
court will, at the instance of the patron, restrain him from doing vari- 
ous acts of waste or destruction, yet it seems, on the other hand, to be 
equallj- clear that he is not to be considered merely as lessee for years, 
or as tenant for life under a will or settlement. 

And considering his position, the question is, whether the act of 
ploughing up meadow infested with moss and weeds, for the purpose of 
laying it down again in grass when properly cleansed, is an act which, 
in such a case as this, the court will restrain as waste? Finding no 
authority upon the subject, thinking that the cases between landlord 
and tenant or between tenant for life and reversioner do not apply, and 
thinking that a law to prevent the amelioration of glebe lands, by such 
means, would probably be very injurious to the persons who are, suc- 
cessively, from time to time, to enjoy the possession of such lands, it 
appears to me that this injunction ought to be dissolved. 



LUSHINGTON v. BOLDEEO. 

Before Sie John Romillt, M. R., Novembek 24, 1851. 

[Reported in 15 Beavan, 1.] 

In 1785 the testator devised Aspeden Hall and other estates to 
Charles Boldero for life, without impeachment of waste, with remainder 
to his first and other sons in tail, with similar limitations to William 
Boldero for life, without impeachment of waste, with remainder to his 
first and other sons in tail, with remainder to Henry Lushington for life, 
without impeachment of waste, with remainder to his first and other 
sons in tail, with divers remainders over. 

In 1812, Charles Boldero and Henry Lushington, and their partners, 
became bankrupt, and the assignees under their joint commission hav- 
ing proceeded to commit equitable waste by felling ornamental timber, 
this bill was, in 1813, filed by the eldest son of Henry Lushington, who 
was then and was now the first tenant in tail in esse. The plaintiflf 

» 2 Bro. C. C. 652. a Co. Litt. 341 a. 
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establislied his claim,^ and the assignees were ordered to pay into court 
6,379/. 4s,, the value of the timber and interest, to an account, intituled, 
" the account of timber felled by the defendants, the assignees of the 
estate of Messrs. Boldero, Lushington, & Co., bankrupts." This was 
done ; and it was directed to accumulate, and be subject to the further 
order of the court. By accumulation, the fund in court now exceeded 
26,000Z. 

William Boldero died "several years since," without having been 
married. In 1850 Charles Boldero being still living, and ninety-five 
years of age, but having no issue, the plaintiflf, the first tenant in tail 
171 esse, presented his petition for payment to him of the fund in court. 
The case came before Lord Langdale on the 4th of November, 1850, 
when his lordship thought that the case could not be decided unta it 
had been ascertained that Charles Boldero, who was living, should have 
no issue, and his lordship therefore ordered the petition to stand over 
until after the death of Charles Boldero. 

Charles Boldero died in August, 1851, and the application for pay- 
ment was now again renewed. 

Mr. Lloyd and Mr. Tripp, in support of the petition. 

The petitioner is entitled to the whole fund. In the case of legal waste 
committed by the tenant for life, the law is clearly settled, that the timber 
cut, or its produce, belongs to the owner of the first vested estate of inher- 
itance : Lewis Bowles' case ; ^ Whitfield v. Bewit ; ' Bewick v. Whitfield.* 
The owner of the first existing estate of inheritance takes it, although 
there are intermediate remainders that may arise : Lee v. Alston ; * and 
it does not abide the event of the intermediate tenants for Ufe having 
issue, who may become tenants in tail : Dare v. Hopkins^. In that 
view, the petitioner, the first tenant in tail, would be entitled to the 
whole fund. But if such be the rule as to legal waste, it must, by 
analogy, prevail in the case of equitable waste. 

Again, parties cannot derive any benefit from their wrongful act ; the 
assignees, therefore, who represent both Charles Boldero and Henry 
Lushington, can claim nothing derived from their wrongful waste. In 
WiUiams v. Duke of Bolton," the duke was tenant for life, with inter- 
vening tenancies for life, and remainders, with remainder to the duke 
in fee. He improperly cut timber ; and it was held that he could take 
no benefit, although the only estate of inheritance was at the time 
vested in him. The produce was considered realty, and made subject 
to the trusts of the settlement : Powlett v. Duchess of Bolton ; " because 
there was no vested estate of inheritance other than that of the duke 
existing at the time. So in Garth v. Cotton, ° A was tenant for one 
hundred years if he should so long live, with remainder to his first and 

1 See Lushington v. Boldero, 6 Mad. 149 ; and G. Cooper, 216. 

a 11 Co. 79. » 2 P. W. 240. 

* 3 P. W. 267. ' 3 Bro. C. C. 38, and 1 Ves. Jun. 82. 

8 2 Cox, 110. ' 1 Cox, 72, and 3 P. W. (6th ed.), p. 267, n. (1). 

8 a Ves. 374. » 3 Atk. 751, and 1 Ves. Sen. 524, 546. 
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other sons in tail, with remainder to B in fee ; and, before birth of 
issue of A, A and B concurred in committing waste. A son being 
afterwards born to A, he was held entitled to the produce to the 
exclusion of B. 

Where the tenant for life has no power to cut timber, and it is decay- 
ing, the court will authorize its being felled, Delapole v. Delapole,* and 
invest the produce so as to devolve like the estate, giving the income 
to the tenant for life : "Wickham v. Wickham ; ^ Tooker v. Annesley ; * 
Waldo V. Waldo.* But then the act is lawful ; and even in such a case, 
the first tenant for life without impeachment of waste is entitled to 
the corpus : Waldo v. Waldo ; ^ Phillips v. Barlow.' They also cited 
Tullit V. TuUit.' 

Mr. R. Palmer and Mr. Goldsmid, contra. 

The assignees are entitled to the income during the life of the bank- 
rupts. The rule in cases of waste, giving the timber severed to the owner 
of the first estate of inheritance, is applicable only to legal waste, which 
proceeds on the doctrine of forfeiture. The rule has never been applied 
to equitable waste, where at law the tenant for life without impeachment 
of waste has a clear right to cut even ornamental timber. The principle 
of equity is not forfeiture, but to restore to the inheritance,, for the 
benefit of all persons interested, that portion which, in equity, has been 
improperly abstracted, and then to give to the person in succession the 
enjoyment of that which represents it. As to the argument that no 
person can take advantage of his own wrong, it is to be observed that 
the assignees represented both Charles Boldero and Henry Lushington ; 
and it is necessary to separate these two characters, for it was as repre- 
senting Charles Boldero alone, the existing tenant for life, that they 
took possession of the property, and in that character alone the equi- 
table waste was committed. The estate of Henry Lushington ought 
not, therefore, to suffer from the act of the assignees of Charles Bol- 
dero ; and, consequently, the interest for life of Henry Lushington was 
either accelerated, or his assignees are now entitled to the income of 
the accumulated fund. Where a tenant for life concurs in a breach 
of trust, he is entitled to the income for life when the fund has been 
replaced. 

It is quite inconsistent with the judgment of Lord Cottenham, in the 
Duke of Leeds v. The Earl of Amherst,^ to hold that the first tenant in 
tail is entitled to the fund.® He there said that the tenant in tail's 
right, until his father's death, "was a mere contingency; if he had 
died before his father, it was gone ; and it was only on the death of his 
father that he became absolutely entitled, as tenant in taU, to the pro- 
ceeds of that part of the estate which had been improperly converted 

1 17 Ves. 150. 2 19 ves. 419; G. Cooper, 288. 

s 5 Simons, 238. * 7 Simons, 261. 

5 12 Simons, 107. 8 14 Simons, 263. 

' Ambler, 370, 1 Dick. 322. 8 2 Pliimpg, p. 125, and s. c. 14 Simons, 357. 

8 See Wellesley v. Wellesley, 6 Simons, 497. 
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into money by the tenant for life." They also cited Mildmay v. 
Mildmay.i 

The Master op the Rolls. I shall first consider what would have 
been the effect if Charles Boldero had himself done this act. He was 
tenant for life without impeachment of waste, and having cut ornamental 
timber, the court compelled him to pay into court the amount for which 
the timber was sold ; and, omitting aU questions respecting intermedi- 
ate life estates, the question now is, whether he or the reversioner was 
entitled to the income of that fund. The equitable doctrine applicable 
to this and other similar cases is this : that no person shall obtain any 
advantage by his own wrong. But it is manifest that the tenant for 
life may obtain very considerable advantage from his own wrong, if he 
were to cut down timber and obtain the interest of the fund ; his income 
for life would be thereby increased beyond what it would have been if the 
timber had not been cut. 

It has been obsei-ved that in all the reported cases the rale has been 
applied to the corpus of the fund ; but that, I think, ought not to vary 
my judgment, because it depends upon this equitable and just principle, 
that no man shall obtain a benefit by his own wrongful act ; the au- 
thorities, therefore, which lay down the principle in cases of corpus 
only are equally applicable to any species of interest to be derived by 
a wrongful act. 

It is then said that this is a case in which the court does not impose 
a forfeiture, but only requires restitution ; and that to deprive the ten- 
ant for life of the income, it would be to infiict a penalty upon him, 
inasmuch as he would have had the enjoyment and advantage of the 
shade and mast of the timber if it had not been cut. But this he de- 
prives himself of by his own wrongful act, and for this reason the court 
refuses to give him any substitution or remuneration. It is also ma- 
terial to bear in mind that if the timber had not been cut, it would 
have increased in value for the benefit of the reversioner, but that has 
been rendered impossible by the tenant for life having improperly cut 
it. If, therefore, it is impossible for the court to ascertain what por- 
tion of the interest ought to be attributed to the estate of the rever- 
sioner, and what portion to the enjoyment of the tenant for life, it is 
the tenant for life who has himself put the court into that situation, and 
made it incapable of arriving at a just conclusion. It is not a case in 
which the court can act on the principle of restitution. The case put, 
by way of analogy, of a tenant for life selling out the fund, and being 
compelled to restore it, is inapplicable, because the tenant for life cannot 
in this case restore the subject-matter. 

There may be a great number of cases in which the timber would 
become of great value when the reversion fell in ; and it is impossible 
for the court to ascertain what portion of it would have been enjoyed 
by the reversioner if the wrongful act had not been committed. Un- 

i4Bro.C.C.76. 
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doubtedly the tenant for life does in some cases directly gain an advan- 
tage, but it is not by reason of his own act. Thus, where by the act of 
God a large quantity of timber is blown down by a storm, the produce 
is laid out in the purchase of stock, and the interest of the fund is paid 
to the successive tenants for life. So, upon the same principle, when 
timber is decaying, and it cannot benefit the reversioner to allow it to 
remain standing, the court, having ascertained that it is for the benefit 
of all parties, orders the timber to be cut down, and the produce to be 
invested, and the interest of the fund to be paid to the tenants for 
life in succession. 

When, however, the tenant for life has committed the wrongful act 
which produces the fund, the court will not allow him to gain any 
benefit from it ; but the reversioner takes the benefit arising from an 
accretion of the fund, in lieu of the accretion of the timber. 

Can I look at this case in any different point of view, because the 
assignees, and not the tenant for life, have done the wrongful act? The 
assignees stand for these purposes exactly in the same situation as the 
tenants for life ; they are bound by the same equities, and are exactly 
in the same position, and the same observations apply to both. Nor 
am I able to separate, or to distinguish the case of Sir Henry Lushing- 
ton from that of Charles Boldero ; because, if the two tenants for life 
had concurred together, and had agreed between themselves that the 
one in possession should cut the timber, and that they should divide 
the produce in certain proportions, the court would have prevented 
either of them front gaining any benefit from the wrongful act which 
they concm-red in performing. Here they are the assignees of both ; 
and I am unable to find any principle which says that the assignees 
must not stand exactly in the same situation as the tenants for life 
would stand, and be bound by exactly the same equities. If Charles 
Boldero had died immediately afterwards, and Sir Henry Lushington 
had survived for a verj' long period, and the income of the proceeds of 
the timber had been applied during that period in payment of the joint 
creditors, they would have obtained a great benefit from the wrongful 
act of the assignees. I must hold them in exactly the same position as 
if the wrongful act had been committed by Sir Henry Lushington alone. 
I cannot separate the characters of the assignees ; the}- are assignees 
for the joint creditors and of the joint estates ; and I consider that I 
must treat the case exactly in the same way as if the two tenants for 
life, one only being in possession, had concurred in the wrongful act of 
cutting the timber. 

It was suggested that I should suppose the possible case of the com- 
mission having been superseded ; and I was asked whetlier the tenant 
for life. Sir Henry Lushington, who is perfectly innocent in the matter, 
ought to be prejudiced by the wrongful act committed by his assignees. 
It would be hard if it were to be so ; but I do not consider that question 
at present, because it does not arise before me. But if the question 
did arise, it is manifest that the remark would apply just as much to 
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the case of Mr. Charles Boldero's estate as to that of Sir Henry Lush- 
ington ; nor can I find anything whatever in the fiduciary character of 
the assignees, who, in matters of this description, stand in exactly the 
same position as the tenants for life, to prevent their being held liable 
precisely in the same manner as the tenants for life themselves. They 
have themselves done this wrongful act ; and neither they nor the per- 
sons for whom they are ti'ustees can gain any advantage by reason 
of it. 

I am of opinion therefore, that, upon the petition, I must make an 
order according to the prayer. 

The assignees appealed to the Lords Justices, but a compromise was, 
after argument, effected. 



DUKE OF MAELBOEOUGH v. ST. JOHN. 

Before Sir James Parker, V. C, January 12, 1852. 

[Reported in 5 De Gex ^ Smale, 174.] 

The plaintiff was seised of the advowson of the parish church of 
Bladon-cum-"Woodstock, in Oxfordshire. The defendant was the rector 
of the parish, and had been presented to the living by the plaintiff in 
the year 1847. 

The glebe lands belonging to the rectory consisted of a farm of 170 
acres of arable and pasture land, with the rectory house and certain 
buildings thereon. The timber on the glebe was of considerable value. 
The defendant cut timber on the glebe farms in 1848 ; and on the receipt 
of a notice from the plaintiff's agent not to fell such timber, he repre- 
sented that he was cutting the timber merely for the purpose of the 
repairs of the rectory buildings. The defendant, in 1849 and the spring 
of 1850, cut down twenty-three elm-trees, and four oaks, and two ash- 
trees, all flourishing timber ; and in reply to inquiries why he cut the 
timber, he stated that he was cutting the timber for the necessary, 
repairs of the farm buildings ; and he received a notice from the plain- 
tiff's solicitor not to cut any more timber without the previous assign- 
ment by the plaintiff. 

In November, 1851, the defendant cut down a flourishing elm-tree of 
large size and great value, not necessary for the repairs of the rectory 
buildings, and without the plaintiff's consent ; and upon inquiries then 
instituted the plaintiff ascertained that the defendant had cut another 
elm- tree and four ash- trees, all in a flourishing condition. 

The plaintiff thereupon filed his bill, setting forth the above facts, 
and charging that the defendant intended to cut down and to sell more 
timber ; and prayed that the defendant might be restrained by injunction 
from cutting or felling any timber or other trees growing on the glebe 
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lands or other lands of or belonging to the rectory, save only such trees 
as might be required for the repairs necessary to be done upon the build- 
ings or lands of the rectory, and as might be assigned for that purpose, 
either by the agents of the plaintiff, or in such other manner as the court 
should direct ; and also from mutilating or injuriously lopping any of 
the trees growing upon the rectory lands ; and from selling any of the 
timber which had been theretofore cut upon the lands ; and from apply- 
ing any part of such timber otherwise than in the repairs of the rectory 
buildings aforesaid ; and from committing any other act of waste upon 
or to the said rectory ; and for an account of the moneys received by the 
defendant by means of any such act of waste. The case now came on 
upon a motion for an injunction to restrain the defendant in the terms 
of the prayer of the bill. 

The affidavits in support of the motion set out the facts above stated, 
and that the trees cut down in 1848, 1849, 1850, and 1851, were 120 in 
number, being by very many more than sufficient for all the repairs of 
the rectory buildings; and that, in November, 1851, no timber for 
repairs of the buildings was necessary ; that some of the timber felled 
was removed off the glebe lands, and sold to the carpenter, who em- 
ployed other timber more suitable for the repairs ; and that other parts 
of the timber were sold by auction in August, 1850, as the property of 
a carpenter in the parish, according to a catalogue, in forty-two lots. 

By the affidavits on behalf of the defendant, the felling of the timber 
and its sale were admitted ; but it was proved that the buildings and 
glebe farm were in a bad state as to repairs and cultivation ; that the 
defendant had thoroughly repaired the buildings, and improved the cul- 
tivation of the farm by under-draining ; that, as to part of the timber 
feUed, it being in a state unsuitable for the necessary repairs, it was 
exchanged with the carpenter for timber proper for the purpose ; that 
the total produce of the sale of the timber and bark was 621. ; that the 
carpenter who sold the timber received the 621., and that his charges for 
repairs exceeded the 62?. by a sum of 26/. 15*. Id., which the defendant 
had paid to him. And the defendant deposed that he had expended 
on the rectory buildings and in farm improvements, beyond the produce 
.of the sales of the timber, the sum of 150Z. at least, besides a very con- 
siderable outlay in under-draining the lands. 

It was alleged in the affidavits for the defendant, that the trees remain- 
ing growing on the rectory lands were numerous and amply sufficient 
for future repairs. But this waa denied on the part of the plaintiff. 

Mr. Bacon and Mr. Gairm in support of the motion. 

Upon this case, as it stands admitted by the affidavits, it appears that 
the defendant, who is only tenant for life, has cut and sold timber from 
off the glebe ; and this is waste by the vendition, even if he repur- 
chased the same timber, and used it in the repairs, or if he expended 
the proceeds in the repairs.* Now, the patron is the proper person to 

1 Co. Litt. 63 b. 
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apply to this court to restrain such waste : Knight v. Moselj-.^ The 
defendant will probably urge that in that case the Lord Chancellor said, 
" Parsons may fell timber or dig stone to repair ; and they have been 
indulged in seUing such timber or stone, where the money has been 
applied in repairs." But it is highly probable that the report inaccu- 
rately sets forth what the Lord Chancellor said. Mr. Blunt, in his 
edition of Ambler, says that the language here attributed to Lord 
Hardwicke is not contained in Mr. Hargreave's note of the judgment. 
In "Wither v. The Dean of Winchester,^ Lord Eldon, in referring to that 
case, says, "There, too. Lord Hardwicke expressly declares (if his 
words are rightly reported) , that parsons may, &c." In the Attorney- 
General V. Geary,' trustees held estates for the benefit of a college, 
which were scattered at a considerable distance from each other, and 
they were not restrained by the court from cutting timber in one part 
of the country, and selling it for the repairs of estates in another part 
of the country, so long only as they cut no more timber on the whole 
property than the repairs on all the property required ; but this is the 
utmost limit of indulgence that has ever been extended to an ecclesiasti- 
cal corporation. The form of the injunction, which is now asked, is 
founded on that granted in the case of The Bishop of Winchester v. 
Wolgar,' in the year 1629. 

Mr. WiUcock and Mr. Bird for the defendant. 

The plaintiff proceeds on the assumption that the rector is but a ten- 
ant for life ; he is, however, in fact the tenant in fee simple, although 
his estate may be qualified, and under restrictions, in right of the 
church : Knight v. Mosely.* That case estabhshes the right of the 
patron to come into this court against the rector for an account ; but it 
expressly decides that, if he asks by his bill to stay waste, the biU wiU 
be too general ; it follows, therefore, that an injunction cannot be ob- 
tained b}' the patron to stay waste by the rector. Wither v. The Dean 
of Winchester,' clearly shows that the right of ecclesiastical persons, 
with regard to the timber on the estate, enables them to sell it, provided 
they apply the proceeds for the maintenance and upholding of the 
church : Herring v. The Dean of St. Paul's.' It is true, that the de- 
fendant has cut and sold some of the timber from off the glebe ; but he 
has applied the proceeds and a much larger amount in improving the 
rectory buildings and the glebe. It is clear the patron has no title to 
the timber on the estate of the rectory, and that no person except the 
rector has any estate therein ; if, therefore, the rector has not the power 
to cut the timber, no one has, and it must go to decay ; and so if the 
rector has not the power to open mines, no one has, and the mines 
must remain forever unopened. These are consequences which test 
the present question. 

Mr. Bacon in reply. 

1 Amb. 176. " 3 Mer. 421, 427. « 3 Mer. 518. 

< 3 Swanst. 498, n. (a). ^ Amb. 176 « 8 Mer. 421. 

' 3 Swanst. 492, 509. 
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Jaitdabt 26. 
The Vice Chakcellok. This is an application by the plaintiff, who 
is the patron of the rectory of Bladon-cum-Woodstock, seeking to re- 
strain the defendant, who is the rector, from cutting timber on the glebe 
lands. The defendant, on several occasions, has cut down and has sold 
timber growing on the glebe ; but he says that the money expended by 
him on necessary repairs of the rectory buildings exceeds the produce 
of timber sold ; and it is insisted on his behalf, that he was entitled to 
sell timber to defray the expenses of such repairs ; and authorities have 
been cited in support of this proposition. 

An ordinary tenant for life may take tunber for repairs, but if he sells 
timber, it is waste. Lord Coke says,^ " The tenant cutteth downe trees 
for reparations, and selleth them, and after buyeth them againe, and 
employs them about necessary reparations, yet it is waste by the vendi- 
tion." He certainly cannot sell timber to defray the general expenses 
of repairs. It is not of course disputed that a rector is under restric- 
tions as to waste ; and I know of no principle of law on which he can 
claim more extensive privileges as to committing waste than an ordinaiy 
tenant for life. "We find in Littleton, s. 644, " The parson, or vicar, 
that is seised, &c., as in right of his church, hath no right of the fee 
simple in the tenements, but the right of the fee simple abideth in 
another person." Lord Coke, in his commentary on this section, notic- 
ing that the rector has some rights that do not belong to a tenant for 
life, says, " Upon consideration of all our bookes, I observe this diver- 
sitie : that a parson or vicar, for the benefit of the church and of his 
successor, is in some cases esteemed in law to have a fee simple quali- 
fied ; but to doe any thing to the prejudice of his successor, in many 
cases, the law adjudgeth him to have in eflfect but an estate for life." 
There are authorities to shew that a prohibition of waste, which was 
the ancient remedy against tenants for life, lay, if it does not still lie, 
at the suit of the patron against a rector, to prevent waste in the glebe : 
Com. Dig. "Wast," (A.) ; 22 Vin. Abr. "Waste," (A.). 

It has been objected that the powers of a rector or vicar cannot be 
thus limited ; because, if they are, the timber, bej'ond what is wanted 
for repairs, may go to decaj', and mines may remain forever unopened ; 
but it is to be observed that, at common law, the parson, with consent 
of the patron and ordinary, had unlimited power of alienation, and 
might no doubt dispose of timber and open mines, the patron and ordi- 
nary taking care of the interests of the church ; and at this day, this 
court would have no diflBculty, on a proper application, in directing 
the timber to be cut, and the produce to be applied for the benefit of 
the living. 

In support of the defendant's view of his rights, the cases of Knight v. 
Mosely,^ before Lord Hardwicke, and Wither v. The Dean and Chapter 
of Winchester,^ were relied on : in the latter of these cases, the extent 

1 Co. Litt. 53, b. 2 Amb. 176. » 3 Mer. 421. 
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to which the Dean and Chapter of Winchester were entitled to cut tim- 
ber for repairs came into question. A dean and chapter have an estate 
in fee simple, and at common law they had an unlimited power of aliena- 
tion : and on whatever grounds the restrictions under which they lie as 
to waste may depend, their privileges in this respect certainly cannot 
be less than those of a rector. In the case before Lord Eldon, the 
Dean and Chapter of Winchester stated that timber was wanted for the 
repairs of the cathedral to so considerable an amount that the whole of 
the timber then growing on the premises in question would be insuffi- 
cient for the purpose of supplying them. The Dean and Chapter, there- 
fore, as Lord Eldon observes, had an undoubted right to cut the timber, 
as it was all wanted for repairs ; and the question to which he adverts 
as a point of some controversy, is whether an ecclesiastical body, hav- 
ing cut timber for repairs, is bound specifically to applj' such timber 
towards the actual repairs for which it was wanted ; and he intimates 
his opinion that an ecclesiastical body is not compelled to applj- the 
identical timber b}' removing it from a distant part of the countr3^ The 
light of an ecclesiastical person to sell timber and apply the produce in 
repairs generally, without regard to the quantity of timber wanted for 
the repairs, was not in question in that case ; and I do not understand 
Lord Eldon as expressing any opinion upon it. With reference to the 
question before him, he adverts to what Lord Hardwicke is reported to 
have said in the case in Ambler, with an intimation of some doubt as to 
whether his words are rightly reported. 

In that case Lord Hardwicke is reported to have said, "Parsons 
may fell timber or dig stone to repair ; and they have been indulged in 
selling such timber or stone, where the money has been applied in re- 
pairs." It appears from Mr. Blunt's edition, that the latter part of this 
passage is not contained in Mr. Hargreave's note of the judgment. The 
passage is ambiguous, and may mean no mpre than that parsons have 
been indulged to the extent contended for by the Dean and Chapter in 
the case before Lord Eldon. But however this may be, the report in 
Ambler is too imperfect, and too doubtful, to give the weight of Lord 
Hardwicke's authority to the proposition that a rector or ■\'icar may cut 
and sell timber to any extent, in order to provide a fund for general 
repairs. A few years before, Lord Hardwicke, in the case of Strachy v. 
Francis,^ treated a rector as entitled to precisely the same privileges, as 
to timber, as an ordinary tenant for life. 

The greater part of the timber cut by the defendant was cut in the 
3-ears 1849, 1850, and 1851. Part of this was sold, and of part no 
account is given by the defendant. Shortly before the filing of the bill, 
some trees were cut which are now lying on the glebe lands ; and there 
is some dispute as to whether they were cut by the defendant's author- 
ity. Considering the admitted fact, that timber on the former occasion 
was cut \ij the defendant under circumstances which I think amount to 

1 2 Atk. 217. 



300 CAMPBELL V. ALLGOOD. [CHAP. V. 

waste, and the claim of right made by the defendant, I am of opinion 
that the plaintiff is entitled to the injunction sought by him. If the 
defendant had cut and sold timber merely for the purpose of provid- 
ing other timber more suitable for repairs, the court would not have 
interfered upon this motion. 

The order will be to restrain the defendant from cutting or felling, or 
causing to be cut or felled, any timber or other trees growing on the 
glebe lands, or on other the lands belonging to the rectory, except such 
trees as may be required for the repairs necessary to be done upon the 
buildings or lands of the rectory, and from selling or disposing of any of 
the timber or other trees which have been heretofore cut upon the lands, 
and now remaining unsold. 



CAMPBELL V. ALLGOOD. 
Before Sir John Eomilly, M. R., December 8 and 12, 1853. 

[Reported in 17 Beavan, 623.] 

George Hartley, by his will, devised to Robert Lancelot AUgood, 
Thomas Charge, and John Brook (since deceased), their heirs and 
assigns, all his real estate, upon trust to apply the same in aid of his 
personal estate (if insufficient) to pay his debts and the legacies therebj- 
given ; and after paying two annuities thereout, upon trust to pay one 
third of the surplus rents and profits of his real estate to his sister, 
Marj' Campbell (the plaintiff), for her life, for her separate use, &c. 

The testator died in 1841, possessed, among others, of the Middleton 
Lodge estate, consisting of a mansion and 144 acres of land, &c. 
After the testator's death, the plaintiff occupied Middleton Lodge as 
tenant to the trustees down to August, 1848, when the trustees let 
it to Edmund Backhouse, who still occupied it. 

At the testator's death, there were several ornamental trees growing 
upon the premises, which sheltered the house and walks, and hid the 
offices. The trustees had recently cut down several trees, particularly 
some beech-trees and a large horse-chestnut, which sheltered the win- 
dows of the mansion-house and servants' hall, and which had been 
much prized by the testator ; and they threatened, as alleged, to cut 
down more. The fact first came to the knowledge of the plaintiff on 
the 5th of November, 1853, and on the 19th of the same month she 
filed a bill, on behalf of herself and all other parties interested under 
the wUl of George Hartlej-, to restrain the trustees from cutting down 
the trees. The plaintiff then applied for and obtained an ex parte in- 
junction, which the defendants did not seek to dissolve. The defend- 
ants having put in their answer, the cause came on for hearing, and 
the plaintiff now sought to have a perpetual injunction against the 
defendants. 
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The defendants by their answer, stated that the plaintiff had herself, 
while in occupation, cut down nine trees without any communication 
with them ; that the kitchens and outbuildings were sufficiently pro- 
tected, by evergreens of large growth, from being seen by or exposed to 
the view of parties walking in the gardens and grounds ; that the trees 
cut down tended to a gxeat, but to a needless and injurious extent, to 
prevent the kitchens and outbuildings being seen ; that they had cut 
trees, but that they had had little effect in hiding the offices, which were 
low and concealed by the evergreens, and they denied that the beech- 
trees formed an avenue to the offices. As to the chestnut and beech- 
trees, that three of the beech-trees and the horse-chestnut stood at small 
distances from the house, and the chestnut spread over and blocked up 
the windows of the study, the housekeeper's rooms and servants' hall, 
and the bedrooms above, and rendered them dark and damp, and the 
droppings from them on the roof, and the exclusion of sun and air, did 
great injury to the roof and walls ; the timbers of the roof were decaj^ed, 
the walls were damp and covered with fungi, and the paper was drop- 
ping off. That the trees overtopped the eastern wing, and overhung a 
portion of the roof, and acted as fans on the chimneys, and occasioned 
down blasts and the chimneys to smoke. That they had consulted a 
plumber, who advised them to cut down the trees, and the}- accordingly 
cut down the chestnut and three beech-trees, but refused to cut down 
another at Mr. Backhouse's request, because they thought it was orna- 
mental, and did not appear injurious to the mansion-house. A good 
deal of evidence was gone into as to the situation of the premises, the 
size, breadth, &c., of the trees, their contiguity to the house, and the 
like. 

Mr. a. Palmer and Mr. O. G. Barber^ for the plaintiff, contended 
that the trustees had no right to cut down the trees, or to exercise any 
discretion. 

Mr. Lloyd and Mr. Babington, for the defendants, the surviving 
trustees, said that the plaintiff had herself cut down trees and had no 
right to complain. That the trustees had exercised a wise discretion 
in cutting down these few trees for the benefit of the mansion and 
to keep a good tenant, and that they had refused to cut down other 
trees because they thought them ornamental. They cited Marker v. 
Marker.^ 

Mr. Faber, for Backhouse. There is no evidence of Backhouse ever 
having cut, or threatened to cut, any trees on the property. He is a 
mere tenant, and ought not to have been mixed up in a dispute between 
his landlords and their cestuis que trust. The bill ought, therefore, to 
be dismissed, as against him, with costs. 

Mr. B. Palmer, in reply, contended, that the trustees had no right to 
exercise any discretion. He complained that the same evidence had 
been taken twice in the cause ; once on behalf of the trustees, and 

1 9 Hare, 1. 
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secondly on the part of Backhouse, and argued that this was an 
useless and unnecessary expense, which ought to be borne by the 
defendants. 

The following cases were cited : Burges v. Lamb ; ^ Coffin v. Coffin ; " 
Morris v. Morris ; ^ Drewry on Injunctions.^ 

The Mastee of the Rolls. The question is, first, whether these 
trees are ornamental ; and if they are, then whether, although orna- 
mental, they are so prejudicial to the dwelling-house as to render it 
proper that they should be cut. The difficulty, in all these cases, is on 
the question of fact, for there is so much difference of opinion as to 
the beauty and value of timber, that persons may very conscientiously 
come to an opposite conclusion. 

In the first place I am of opinion that they were ornamental, and 
the real and only question is, whether they were so prejudicial to the 
mansion-house that they ought to be cut. Though I think there is 
some slight discrepancj' in the description of them in the affidavits, the 
evidence may be reconciled. The trees cut are, one horse-chestnut, 
which I think overhangs the roof of the house, and three beech-trees ; 
and the state of the case was this : Backhouse was in treaty to take 
the house, but he refused to become tenant unless the trees were cut ; 
and, after an inspection, the trustees, in accordance with his wishes, 
and to obtain a tenant, cut these trees. There is nothing like wanton 
destruction on the part of the trustees, who acted bona fde ; nor were 
the trees cut for profit, for their value was only 13?. Thej' were cut on 
the 15th or 16th of September, and the 13th of October, 1852, but the 
plaintiff did not hear of it until the 5th of November. She then sent a 
person to ascertain the fact, and on the 19th of November filed the 
bill, and obtained an injunction on the 20th. One material ingredient 
in this case is, that no application has ever been made to dissolve the 
injunction, and the question now raised at the hearing might equalty 
well have been discussed on a motion as at the hearing of the cause. 

Upon the result of the evidence, I think that these trees did form a 
shelter to and hide that part of the house which, as it contained the 
offices, probably was the most unsightly. I am of opinion also that 
the horse-chestnut tree was to some extent prejudicial to the healthi- 
ness of the house, but I am not satisfied that such was the case with 
respect to the beech-trees. The burthen of proof lies on the trustees, 
to satisfy me that they were prejudicial, for they had no authoritv to cut 
trees which were ornamental, and conducive to the beauty of the house. 
I think they ought to have applied, either to the persons interested in 
the property for their assent, or to the court for its authority for cutting 
these trees ; and as they have not satisfied me that it was absolutely 
necessary for the well-being, salubrity, and comfort of the residence, 
that these trees should be cut, I think I must grant an injunction. I 
am confirmed in this by the fact that the tenant has applied to the 

1 16 Ves. 180. 2 Jac. 70. » 15 Sim. 505. « Page 141. 
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trustee to have another tree cut, and it is said that there are more trees 
and evergreens which ought to be cut. When that apphcation was 
made does not appear. The answer says, " latelj ; " and as I must 
take this most strongly against the pleader, I must assume it to have 
been after the bill had been filed, and when they were prevented 
complj^ng by the existing injunction. Finding, therefore, that there 
are other trees which the tenant is desirous to have cut, and which some 
persons think it desirable should be cut, and that the parties interested 
are desirous to preserve, I think that the plaintiff had reason to be 
alarmed, and that there were sufficient grounds to entitle her to apply to 
this Court for an injunction. 

I see no case against Backhouse, the tenant, who has neither cut nor 
shown any intention to cut trees. Though he thinks that the absence 
of the trees would be a great improvement, still there is no evidence to 
show that he intends to cut any trees ; on the contrary, his apphcation 
has properly been made to the trustees, his landlords, to cut. The bill 
must be dismissed with costs, as against Backhouse, because the only 
thing sought against him by the bill is an injunction, which, on the 
evidence, the plaintiff is not entitled to. I disapprove of the same 
evidence being given twice over, once for each defendant ; but as the 
bUl prays an injunction against Backhouse, he might reasonably have 
been advised that he could not safely come to a hearing without evi- 
dence, although I think he might have rested on the simple fact that 
he had neither cut nor threatened to cut trees. Though I think the 
trustees must pay the plaintiff's costs, stiU I cannot allow her to add 
Backhouse's costs to her own. 

Mr. Lloi/d asked, that the costs might come out of the estate, as the 
ti'ustees had acted honafide; which not being opposed. 

The Master of the Rolls said, I think so. There is evidence 
that the plaintiff herself, when in possession, cut down several trees on 
the estate. 



GENT V. HARRISON. 

Befoee Sib W. Page "Wood, V. C, Nov.lS, 19, and 21, 1859. 

[Beported in Johnson, 517.] 

George Gent, by Ms will, dated the 8th of July, 1808, devised cer- 
tain real estate to the use of George WiUiam Gent for life, with 
remainder to trustees to preserve, with remainder to his first and other 
sons in tail male, with remainder to. John Gould Gent for life, with 
remainder to the said trustees to preserve, with remainder to his first 
and other sons in tail male, with remainder to John Gent for life, with 
remainder to the said trustees to presei-ve, with remainder to his first 
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and other sons in tail male, with remainder to the plaintiff George Gent 
for his life without impeachment of waste, with remainder to the said 
trustees to preserve, with remainder to his first and other sons in tail 
male, with remainder to William Gent in fee. , 

By certain codicils the testator revoked the ultimate devise in fee, and 
declared that the remainder of his real estates should go as the law 
might direct. 

The testator died in 1838, and George William Gent entered and 
continued in polsession of the devised estate until the 17th of March, 

1855, when he died without having had any issue male. John Gould 
Gent then entered, and continued in possession until the 26th of May, 

1856, when he died, without having had any issue male. John Gent had 
previously died without having had any issue male. The plaintiff then 
entered, and had since continued in possession, and had never had anj' 
issue male. The bill alleged that the plaintiff had been unable to dis- 
cover the testator's heir. In the year 1820 George Wilham Gent cut a 
quantity of timber, and invested the greater part of the proceeds of the 
sale of it in the names of the trustees to preserve ; and this fund con- 
sisted, at the date of the biU, of a debenture for 5,000Z. of the North- 
western Railway Company. The rest of the proceeds, amounting to 
739Z. 14«. 6rf., were retained by the said George William Gent. 

The trustees paid the income of the fund so invested to George Wil- 
liam Gent, John Gould Gent, and the plaintiff, during their successive 
occupations. 

In 1848 George William Gent cut other timber, which he sold ; and it 
was agreed that the amount so received and appropriated should be 
taken to be 1,000/., and the date of receipt Midsummer, 1854. 

In 1856 John Gould Gent cut and sold other timber, and received 
the proceeds ; and it was agreed that the amount should be taken to be 
900Z., received on the 2d of January, 1856. 

The said sums of 1,000Z. and 900Z. were paid by the executors of 
George William Gent and John Gould Gent respectively to the trustee 
who held the other fund. 

The plaintiff, by his bill, claimed to have all the capital which had 
arisen from the sales of timber, and to be paid by lie executors of 
George William Gent and John Gould Gent the amounts received by 
their respective testators as income of the fund in which the proceeds 
of the timber were invested. There was some conflict of evidence as 
to whether the timber was properly or improperlj' cut. 

Mr. Eolt, Q. C, Mr. Shapter, Q. C, and Mr. Busk, for the plaintiff. 
The income of timber money does not belong to a tenant for life im- 
peachable who cuts it wrongfully ; for he cannot be allowed to profit by 
his own wrongful act. The plaintiff, being tenant for life without im- 
peachment, is entitled to all the timber, and the capital of the proceeds 
of timber ; and the previous tenant for life, not being entitled to any 
income, the back income must form part of the general fund which comes 
to the plaintiff. 
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They cited Phillips v. Barlow,* Pigot v. Bullock,^ Pyne v. Dor,= Wil- 
liams V. Williams,^ Doctor & Student,* Skelton v. Slselton,^ Aspinwall 
V. Leigh,' Lewis Bowles's Case,* Tooker v. Annesley,^ Lushingtoa v. 
Boldero,!" Williams v. Duke of Bolton," Whitfield v. Bewit,^^ Lee 
V. Alston,*' Herlakenden's Case." 

The Vice-Chancellok. Do you claim income from 1820 ? 

Mr. Bok. Yes. We were not bound to file a bill until we got into 
possession. Duke of Newcastle v. Vane." 

Mr. WiUcock, Q. C, for the representatives of George William Gent. 
Either the timber was rightfully or wrongfully cut. If rightfully, it is 
settled that the income goes to the tenant for life for the time being, 
though in that event the first tenant without impeachment might, on com- 
ing into possession, be entitled to take the whole ftind, just as he might 
have cut the whole timber. Tooker v. Annesley shows that, when the 
timber is cut by order of the court, a tenant for life impeachable is 
entitled to the income. Waldo v. Waldo ^^ is an authority to the 
same effect ; and Lewis Bowles's Case shows that tenant for life sans 
waste can only cut during his tenancy. But if the timber was cut 
wrongfully, the plaintiff is not the person entitled either to capital or 
income. In that case, the timber, when cut, and the capital derived 
from it, belong to the first estate of inheritance ; and there is no estate 
of inheritance before the court. 

When the timber was first felled the person to bring trover for it was 
not the plaintiff, but the person entitled to the first estate of inheritance. 
Bewit V. Whitfield proves this ; and Williams v. Duke of Bolton pro- 
ceeds on the same ground. Garth v. Cotton,*' Duke of Leeds v. 
Amherst. *8 

The plaintiff has no right to come into equity. The foundation of 
the equity, as regards waste, is the injunction to stay the mischief. 
Here neither injunction nor account is asked. Jesus College v. Bloome," 
Pulteney v. Warren,^ Grieson v. Eyre,^* Parrott v. Palmer.^ 

It is a mere legal claim, if anything, and is barred by time. Until 
1833, when the Stat. 3 & 4 WUl. IV. c. 42, was passed, no interest was 
recoverable in an action of debt. 

Mr. Speed, for the representatives of John Gould Gent, supported the 
same views. He cited Co. Litt. 219 b. ; Rolt v. Somerville,^' Mildmay 
V. MUdmay.^ 

Mr. Chapman for the trustee. 

Mr. Rolt in reply. Before the Statute of Marlebridge, tenant for life 
was not impeachable for waste. Since the statute the tenant for life 

1 14 Sim. 263. « 1 Ves. 479. » 1 T. R. 55. 

* 12 East, 209 ; 15 Ves. 419. * Page 114. « 2 Swanst. 170, n. 

7 2 Vera. 218. « 11 Eep. 79. » 5 Sim. 235. 

10 13 Beav. 418; b. c. 15 Beav. 1. " 3 P. Wms. 267. "^ 2 P. Wms. 240. 

18 1 B. C. C. 194 ; 3 B. C. C 37. " 4 Rep. 62. is 2 P. Wms. 241. 

w 12 Sim. 107. " 1 Wli. & Tud. 603. w 2 Ph. 117. 

i» 3 Atk. 262. ^ 6 Ves. 89. 21 9 Ves. 346. 

22 3 My. & K. 640. ^' 2 Eq. Cas. 758. "* 4 B. C. C. 76. 
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sans waste is not merely exonerated from liability for waste, but has a 
property in timber cut, and is in the same position as tenant in fee. 
Evelin's Case.^ 

It was once a question whether tenant in tail after possibilitj^ was in 
as good a position as tenant for life, and that was the point settled in 
Williams v. Williams. 

The Vice-Chancellor. Then you say that tenant for life sans 
waste in remainder could bring trover, notwithstanding intermediate 
estates, which might prevent his estate from ever coming into posses- 
sion? 

Mr. Roll. Yes ; because tenant in fee in remainder can do so. 2 Co. 
Inst., 2 Abraham v. Bubb,' Fleming v. Bishop of Carlisle,* Garth v. 
Cotton. 

The Vice-Chancelloe. According to your argument you could 
have brought trover immediately after the timber was cut? 

Mr. Bolt. Yes. 

The Vice-Chancellok. If your right is legal, you ought to have 
brought trover when the timber was cut, or at any rate when your 
estate fell into possession ; and you have no equity unless you can put 
it on the footing of a trust. 

Mr. Bolt. There was a trust of the money when it came into the 
trustee's hands. When tenant for life has rendered an account of the 
timber cut, the statute is no bar. Hony v. Hony.' 

Vice-Chancelloe Sie W. Page Wood. The plaintiff would be put 
in very considerable difficult}' if this were treated otherwise than as a 
proper cutting, followed by the investment of the proceeds for the pur- 
poses of the trust. The authorities seem to go to the full extent that, 
where timber is properly cut for the benefit of the estate (as the Vice- 
Chancellor of England saj-s in the case of Waldo v. Waldo), either by 
the act of the court, or out of court by the act of trustees which the 
court has adopted, there it is treated as so much of the estate. Thus, 
in a much earlier case, Mildmaj' v. Mildmay, before Lord Thurlow, the 
court preferred not treating the proceeds as money, because that would 
change the character of the fund, but directed them to be invested in 
land ; the effect being that the tenant for life, although impeachable for 
waste, would obtain the benefit of the money when so invested. There- 
fore where the timber is properlj' cut, the purchase-money of the timber 
follows the land, and the tenant for life, although impeachable for waste, 
receives the income during his life ; and when you reach the first tenant 
for life unimpeachable for waste, as in the case of Phillips v. Barlow, he 
takes the capital. There would therefore be no difficult}- if the plaintiff 
in this case had treated the timber as having been properlj' cut, and the 
fund as being his from the date of his coming into possession of the 
estate ; but he seeks the past interest on this ground (and it is only on 
this ground that he can seek it), that, when the tenant for life, by his 

1 2 Freem. 55. 2 Cap. 24, 144. » 2 Freem. 53. * 1 Dick. 209. 

6 1 S. & S. 568. 



CHAP, v.] GENT V. HAKEISON. 307 

• 

own wrong, creates the flind, as in The Duke of Leeds v. Lord Am- 
herst, and some other cases, the tenant for life shall not be allowed to 
avail himself of his own wrong, and to receive the interest from a fund 
which would never have existed but for his own wrongful act. But ' 
the cases which were cited have been cases of equitable waste, where, 
the whole matter having to be administered in equity, the legal right 
which might spring from such a wrongful act could never have arisen. 
In the case of legal waste, you have onlj' to consider the legal conse- 
quences of the wrongful act as to which trover may be brought. There 
is no account asked for in this bill, for the whole amount is ascertained 
and settled, which was one of the points that arose in the last-cited case 
of Hony v. Hony. No account is asked of what timber has been cut, 
what it has been sold for, and the like. No account has been rendered ; 
but the tenant for life, who has now come into possession unimpeachable 
for waste, comes into court with this simple case. He says: "I find 
the exact value of the timber cut ; I ask for that value ; I ask to have 
it paid to me ; I ask to have the back interest paid on that ; I do not 
ask for anj-thing else ; and I, being legal tenant for life unimpeachable 
for waste, say this is mj' money." In that state of things, if he has 
any right at all, it is plainly a legal right, treating the original act as a 
wrong. There is nothing which the Court of Chancery is called upon 
to do, and therefore he should be left to his remedy at law. But who 
maj' have the legal right is, I think, a matter of great doubt. I am by 
no means satisfied at present that when the timber was cut, assuming 
the cutting to have been a wrongful act from the first moment, it did 
not belong to the first person having an estate of inheritance. The 
limitations are to the tenants for life, with contingent remainders to 
their issue, and then a remainder to the tenant for life unimpeachable 
for waste, and remainders in tail to his issue. All the authorities are 
uniform in this respect, — that, where there has been an improper fall 
of timber on the estate by a person having a limited interest, the first 
owner of the inheritance is the person who has a right to bring trover, 
passing over all the intermediate estates. It certainly does not appear 
that there was, in any of these cases, an intervening tenant for Hfe un- 
impeachable ; but there were contingent remainders that might come 
into esse and defeat the estate of inheritance vested in the heir or the 
person taking in remainder, as the case might be. The reason of the 
thing was this, that there must be the property in somebody when the 
wrongful act is done. The court will not allow the tenant impeachable 
for waste to avail himself of his own wrong ; and the law therefore vests 
the timber wrongfully cut in the person having the first legal estate of 
inheritance. The answer made by Mr. Rolt is, "that the tenant for 
life, although in remainder, if he is unimpeachable for waste, as in 
Lewis Bowles's Case, has not merely an immunity from liability for 
waste, but the actual property in the timber. But how has he the prop- 
erty? The doctrine laid down in the 7th resolution in Lewis Bowles's 
Case is this : The clause without impeachment of waste gives a power 
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to the lessee which will produce an interest in him, if he executes his 
power during the pendency of his estate. That is to say, if he ever 
comes into possession of the estate, and ever exercises his power of cut- 
ting the timber thereupon, the timber belongs to him ; and the reason 
of its belonging to him, which is fully argued out, is this : It is said, if 
it had been without impeachment of waste bj' anj' writ of waste, then, 
b^' old authority, the action only would be discharged, and the lessor, 
after the fall of the timber, might nevertheless seize it ; but when it is 
without impeachment of waste altogether, then the effect is, that the 
tenant for life cannot be interfered with in any manner in respect of 
that waste ; and as soon, therefore, as he has exercised his power 
thereupon, the timber at once becomes his own property. But how 
does that prove that when the trees are feUed by the wrongful act of 
some one preceding him, before his property has arisen thereupon, the 
property is in him? To say the least, that is a doubtful proposition; 
and that point I am asked to decide not having the heir before me. The 
question is, whether such a point as that ought to be decided without 
the presence of the heir, and against the heir. I think the answer is 
plain, that, without hearing the heir upon it, I can come to no such 
conclusion. And further than that I see no reason to go. There 
seems to be considerable reason for a contention by the heir that 
his position is just the same in respect of a person having a possible 
power, which may arise, if ever his estate arises, as it is in respect of 
the contingent interests of uuborn issue, in favor of whom the law does 
not interfere to prevent the heir's right accruing at once, so as to enable 
him to bring trover immediately after the timber is cut. But there are 
further dilEculties in the plaintiff's way, if he chooses to treat this as a 
tort. In the first place, of course the tort arose when the act was com- 
mitted ; and, if the plaintiff had a remedy by an action of trover, I 
apprehend the action should have been brought some twenty years ago, 
when the act took place. That is the first difficulty. But, secondly, 
suppose the plaintiff has any right of action now of any kind, his rem- 
edy is clearly at law. He is the legal owner, and if he chooses to pro- 
ceed at law by an action of trover, there is his remedy. In what respect 
does he want the aid of this court ? He asks for no injunction ; he asks 
for no account ; he asks nothing which he has not got at law. Why 
should he come here to insist on his right? It is put in this way : It is 
said a person commits a wrong, and hands over the fund which has 
resulted as the produce of his wrong to another, and says, " Take care 
of that. I have injured somebody or other, and I ask you to hold the 
proceeds for anybody who may be interested in them." I apprehend, 
even supposing the form of action might be varied, and that it might be 
an action for money had and received to plaintiff's use, the remedy 
would still be at law. It is not for me to determine the question, 
whether it should be an action of trover, or an action for money had 
and received. Still, taking it either way, what does the plaintiff come 
here for? In truth, it is only by treating the cutting as rightful, as an 
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act which the Court would recognize, that the plaintiff can have any- 
ground for coming to this Court. On that view, considering that the 
trustees were applied to in the first instance, there might be ground for 
directing an inquiry whether this cutting ought to be regarded as an act 
of the trustees, which the Court would recognize, as it did in Waldo v. 
Waldo. If that were so, the plaintiff would be entitled to the whole of 
the money produced ; but he would be clearly wrong in asking for the 
intermediate interest. If, on the other hand, he says: "You, the 
trustee, having received this sum of money as the proceeds of a wrong- 
ful act, ought to have held it for all the persons interested ; you should 
not have paid any income to the wrong-doer himself, but you should 
have held it for me," — that contention entirely fails ; because, if the 
act was wrongful, the remedy is at law, and not here. If he chooses to 
treat the timber as rightfully cut, then the tenant for life was entitled 
to interest, and all the plaintiff can get is the principal, his title to 
which does not seem to be disputed. What seems right for me to do is 
this : either to dismiss the bUl altogether, if the plaintiff insists on 
treating the cuttings as wrongful acts from the commencement, in which 
case I ought to dismiss it with costs ; or else, if the plaintiff is content 
to treat the cuttings as rightful, then to make a decree for the payment 
to him of the capital derived from the proceeds of that timber. But I 
cannot do this unless the plaintiff waives any inquiry as to whether the 
cutting was rightful or not. 

Mr. Bolt having consented to waive any inquiry, and to treat the 
timber as rightfully cut, the minutes of decree were as follows : — 

Dismiss the bill, with costs, as against the representatives of George William 
Gent and John Gould Gent ; and, the plaintifE not asking any inquiry whether any 
of the timber was wrongfully cut, the funds in the hands of the trustee to be trans- 
ferred to the plaintifi ; the trustee's costs to come out of the fund. 



TUENER V. WRIGHT. 
Before Sie W. Page Wood, V. C, Maech 28, 1860. 

[Reported in Johnson, 740.] 

E. Weight, of Brattleby House, in the county of Lincoln, being en- 
titled in fee simple to an estate and mansion-house at Brattleby and an 
estate in North Kelsey, by his will, dated Sept. 3, 1853, charged his 
said mansion-house and estate in Brattleby and North Kelsey with the 
payment to his sister Mary Wright, during her life, of a rent-charge 
of 300^., and, subject thereto, devised all his said mansion-house and 
estate in Brattleby and North Kelsey aforesaid, with the appurtenances, 
to the use of his brother, the defendant, the Rev. W. Wright, in fee ; 
but in case he should die without leaving issue living at the time of his 
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decease, then the testator devised his said mansion-house and estates, 
with the appurtenances, to the use of his said sister and her assigns 
during her life, without impeachment of waste, with remainder to the 
use of the plaintiff, Samuel Wright Turner, in fee ; but if he should die 
without leaving issue male Hving at the time of his decease, then the 
testator devised his said mansion-house and estates to the use of 
the eldest son of the Rev. Dr. Parkinson, in fee ; but in case such eldest 
son should die before he should become entitled to the possession or to 
the receipt of the rents and profits of the said testator's said estate 
thereinbefore devised, the said testator devised his said mansion-house 
and estates to the use of the second son of the said Dr. Parkinson, in 
fee ; and the testator thereby provided that the plaintiff should, within 
one year after becoming entitled to the possession or to the receipt of 
the rents and profits of the said estates, take the name and arms of the 
testator or forfeit his interest in the said estate. 

The testator died on Aug. 9, 1857, and Marj' Wright had since died. 
The defendant, William Wright, entered into possession of the estates, 
and had had no issue up to the date of the bill. The defendant had cut 
some and marked for cutting other timber on the Brattleby and North 
Kelsey estates, and had advertised a sale thereof. Some portion of the 
timber so cut and marked on the Brattleby estate was alleged to he 
ornamental and other portion immature. The plaintiff filed this bill 
praying an injunction to restrain the cutting of any timber, or at any 
rate of any ornamental or immature timber, and for an account of the 
timber already cut. 

Mr. Bolt, Q. C, Sir ff. Gaims, Q. C, and Mr. Kay, for the plaintiff. 
The defendant has no right to cut any timber. The foundation of 
the doctrine as to waste is the intention of the testator, and it is clear 
on this win that the estate in its integrity was meant to go to the suc- 
cessive takers. The power of committing legal waste is expresslj' given 
to the tenant for life, and not being given to the defendant, he is not 
entitled to cut timber, whether ornamental or not. If a gift of person- 
altj' had been made in similar terms, the person entitled in reversion 
would have a right to have the fund secured, and so here the plaintiff 
maj' have the estate secured by an injunction against waste. It is not 
generallj'- possible to destroy the whole value of an estate in real prop- 
erty, though in the case of houses, and especially of chambers on an 
upper floor, it would be so. But a partial destruction will be restrained 
on the same principle. The defendant claims, by virtue of the quality 
of his estate in fee, the right to commit any kind of waste ; but it is 
clear that he could not pull down the mansion-house, because that would 
be to destroy the thing which, in certain events, is given over. Cut- 
ting timber is equally pro tanto a destruction of the inheritance ; for 
timber is not part of the profits, but of the inheritance. Bewick v. 
Whitfield,! Garth v. Cotton,^ Lewis Bowles's Case.* 

• 3 P. Wms. 267. a 1 Wh. & T. Lead. Cas. 451. » 11 Eep. 79. 
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[The Vice-Chancellor. Lord Redesdale says the contrary in 
Wright V. Atkyns.] 

Lord Redesdale's statement is opposed to all the old authorities. 
Eobinson v. Litton ^ is an express authority that tenant in fee, subject 
to an executorj^ devise over, may be restrained from committing waste ; 
and this was approved by Lord Eldon in Stansfield v. Habergham.^ 

The only authority which seems adverse is Wright v. Atkyns,' re- 
ported on appeal before the House of Lords in Sugden's Law of Real 
Property ; * but the power given to Mrs. Atkyns in that case, of 
conferring estates on other persons which would entitle them to cut 
timber, was the reason why she was held not to be impeachable herself. 
The analog}' of spiritual corporations applies, who may be restrained 
from committing waste, though they have estates of inheritance. Vin. 
Abr. A, "Waste," Bishop of Winchester v. Wolgar,' Acland v. At- 
well,^ Wither v. Dean and Chapter of Winchester,' Herring v. Dean 
and Chapter of St. Paul's,^ Duke of Marlborough v. St. John." 

The right to a prohibition was at common law, and before the Statute 
of Marlebridge it was wrong in tenant for life to commit waste, though 
the remedy was deficient ; and tenant in dower could always be pre- 
vented from committing waste. Another analog}' is furnished by the 
case of tenant in tail after possibility, who cannot cut timber. Abraham 
V. Bubb.i" 

When a testator expressly gives an estate for life, sans waste, making 
the tenant for life the very owner of the timber, the Court restrains equi- 
table waste, because it sees that the intention is that such waste should 
not be committed. So, by analogy, where it sees, as here, an intention 
that no waste should be committed, it wiU restrain even legal waste. 

[The Vice-Chancellor said that he had no doubt the defendant 
had rights as extensive as those of a tenant for Ufe without impeach- 
ment of waste, but called upon the defendant's counsel on the question 
as to equitable waste.] 

Mr. Daniel, Q. C, and Mr. Speed, for the defendant. The intention 
of the testator is shown by the estate he gives. By making the defend- 
ant tenant in fee, he meant to give him all the rights incident to the fee 
simple, except so far as he hmited them by the contingent executory 
devise over. The power of disposition only is qualified by the gift over, 
and the nature of the defendant's dominion over and enjoyment of the 
estate is unaffected by it. 

A tenant in tail has the right to commit waste, and this is not merely 
because he can bar the entail, for the same was held where the power of 
barring the entail was taken away by statute. Peirs v. Peirs," Attor- 
ney-General V. Duke of Marlborough.'^ 

1 3 Atk. 209. = 10 Ves, 273. 

8 17 Ves. 255 ; 19 Ves. 299 ; 1 V. & B. 313 ; Tur. & R. 143, 147. 
4 Page 376 ^ 3 Swanst. 493, n. « 3 Swanst. 499, n. 

7 3 Mer 421. ^ 3 Swanst. 492. » 5 De G. & Sm. 174. 

10 2 Swanst. 172, n.; 2 Sho. 69. " 1 Ves. 521. w 3 Madd. 498, 
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As to Robinson v. Litton, it appears by the note in Atkyns tbat no 
decree for a perpetual injunction is to be found in the Registrar's 
book. 

[The Vice-Chancellok. The case was much discussed in Garth v. 
Cotton, and you must take it as a clear decision on the point by Lord 
Hard wi eke from which he never wavered.] 

The real ground of that decision was that, under the terms of the 
will, the son was in certain events a trustee. The report in Atkyns 
does not state the will correctly. In 6 Cruise, 427,^ andinViner, Dev., 

' [The following is the report in Cruise : " Robinson Lytton devised all his estates 
out of settlement to the defendant, his only son, and to his heirs and assigns for ever. 
And in case his said son should not live to attain the age of twenty-one years, leaving 
no issue by him lawfully begotten, then and in such case he gave his said estate to his 
first and every other daughter in tail. And he further directed that, in case his said 
son should attain the age of twenty-one, his estates in London, Sussex, &c., should be 
sold ; and the moneys arising from such sales he gave to all his daughters, the plain- 
tiffs, in equal proportions, as an addition to their fortunes ; and in case one or more 
of his said daughters should die, then her share to go to the survivors. 

" The testator died in 1782, and the defendant, his son, being still under age, and 
going to cut down timber, the plaintiffs brought their bill for an injunction to stay 
the defendant from felling timber, as contrary to their father's will, who intended 
them the whole benefit of the estates in question, in case his son should attain twenty 
one. 

" For the defendant it was insisted that by the express words of the will he had 
the fee in him, which could be devested only upon a contingency that might never 
happen ; and that the Court would not restrain a person having the inheritance, from 
committing waste. That it was unreasonable to put a man in a worse state, with 
regard to his own interest, because after his own interest determined, he had one for 
a third person, and cited Savil v, Savil. 

" LoBD Hardwickb. If the defendant has a legal right to cut down timber, and 
there be no equitable circumstances in the case, he ought not to be restrained from 
the exercise of this right ; but if there be any such, he ought. I did not think fit 
to determine the matter upon a petition, but thought it proper for a bill. As to the 
testator's intent, he never meant that his son should, before he attained twenty-one, 
fell all the timber on these estates, which were devised to be sold for the increasing 
his daughters' portions ; and it might happen that the value of the timber when 
felled would equal or perhaps exceed that of the land; and his meaning must have 
been to give it of the same value it was at his death, which must be the same timber 
that was on it at that time. Suppose the greatest part of this estate were meadow 
ground, and the defendant was going to plough it, by which he would greatly in- 
crease his present profits, but reduce the value of the land, by turning it into arable, 
would not the Court in such case grant an injunction ? Certainly it would. The 
testator has given his son these estates only for a time, during which, in supposition 
of law, no waste will be committed, — that is, till the defendant attains twenty-one. 
For what guardian could cut down timber, and by that means turn part of the 
inheritance into personal estate 1 and this is a very material circumstance with 
regard to the testator's intent. The next consideration is, what are the words of this 
will which, putting the two clauses together, amount to a gift of all his estates which 
he had power over, to his son for ever ; and that, in case his son shall attain twenty- 
one, then that the estates shall be sold, and the moneys arising therefrom he gives to 
his daughters, by way of augmentation of their portions. Upon which it was said, 
by tlie plaintiff's counsel, that the defendant is to be considered as a trustee of the 
inheritance, for the benefit of his sisters ; and I am of opinion he is so, taking the 
profits to his own use until he attains twenty-one. This Court has gone greater 
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475, the trust for sale is stated to arise if the son attains twenty-one, 
instead of in the opposite event, as stated in Atkyns. The judgment 
shows that Cruise's report is correct, and that the ground of decision 
was that the son was a trustee of the inheritance. 

[The Vice-Chanoellor. That would explain Lord Redesdale's ob- 
servations in Wright v. Atkyns, that Lord Hardwicke seems to have 
considered it a chattel interest ; but if Atkyns's report is wrong, it is 
strange that it should have been relied on without remark in the case of 
Garth v. Cotton, before the same judge, not very long afterwards.] 

There is no jurisdiction to restrain a tenant in fee, unless he is in 
some event a trustee, from committing any kind of waste. 

Mr. SoU, in reply. Even if the report of Robinson v. Litton in 
Cruise be the correct one, there are three events, — namely, the son 
attaining twenty-one ; dying under twenty-one, leaving issue ; and 
dying under twenty-one without issue ; and in the last of these the 
estate in fee became absolute in him. Nevertheless he was restrained ; 

lengths in granting Injunctions to stay waste than the courts of law have in granting 
prohibitions against waste, — as where there has been an interposing estate for life, 
remainder in fee, in which case no action of waste lies during the continuance of the 
mesne remainder, 1 Inst. 54. And injunctions have been granted to the remainder- 
man, notwithstanding the interposing estate for life. So where there has been ten- 
ant for Hfe, remainder for Ufe, without impeachment of waste, remainder in fee, the 
Court has restrained the remainder-man for life, during the continuance of the first 
estate for life, because of the possibility of his dying before the first tenant for life. 
The like in mortgages, where a mortgagor has been in possession, the Court has 
restrained him from cutting down timber, without inquiring whether the estate itself 
was sufficient to answer. Now this is much stronger in the case of a trustee ; and 
here it is the same as if he had said, ' I give this estate to my son and his heirs, to 
the intent he may receive the profits till twenty-one, and after twenty -one then to 
be sold for my daughters' portions.' In which case the Court would certainly have 
restrained the defendant. 

" There are three kinds of interest taken notice of in this Court, — the legal estate 
at common law ; the use, which now, by 27 Hen. VIH., draws the legal estate to 
it ; and the beneficial interest. Now how does it stand upon this devise'? The legal 
interest is in the defendant ; and as to the beneficial interest, that belongs to him till 
twenty-one, and then the whole is a trust for the benefit of other persons. If he does 
not attain twenty-one, and leaves no issue, the estates go according to the several 
remainders limited thereon. If he does, they are to be sold for augmentation of the 
daughters' fortunes. It would therefore be unreasonable to suffer him to take away 
a considerable part of the value of estates intended for daughters' portions ; nor 
will the Court enter into the value of these portions, nor of tlie proportion they 
bear to the son's estate, the father being the proper judge of the division of his 
property in his family. 

" Several cases have been put upon waste, which have never been determined ; 
only the Court arqmndo has said it would do so or so, — as that of an infant in ventre sa 
mere, where the estate descends in the mean time to the next heir. It has been said 
several times that the Court would grant an injuiiction to restrain the heir from 
waste, and I should certainly do it. So in such executory devises as must take 
place within a reasonable compass, as in Gore v. Gore, where the freehold descends 
in the mean time, I doubt whether such an heir should be permitted to commit waste, 
and thipk he ought to be restrained. This injunction, therefore, must be made per- 
petual, there being no other way to preserve the benefit wliich the testator intended 
his daughters, but without costs on either side." — Ed.] 
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and the same principle will apply in any case where the estate is on 
any contingency to go over to others. 

Vice-Chancelloe Sir W. Page Wood. The question as to equitable 
waste is of some nicety. As to the rest of the case I have felt no doubt. 
The contention has been carried as high as this, that a person who takes 
a fee simple, subject in certain events to an executory devise over, is not 
entitled to cut any timber whatever. The argument in support of this con- 
test was founded on this principle, that the gift over necessarily involved 
an intention that the whole estate should go over as it existed in the testa- 
tor's hands. The wiU describes the subject of the disposition as a man- 
sion-house, lands, and other particulars ; and it is said that, upon the 
terms of this instrument as well as upon general principle, it must be held 
that the estate was to go over, in the event contemplated, unimpaired. In 
support of this view it was said that, in Robinson v. Litton, Lord Hard- 
wicke had restrained a tenant in fee from cutting timber before he attained 
twenty-one, and that, in the case of Stansflekl v. Habergham, Lord Eldon 
not only recognized this doctrine, as he certainly did, but asserted as a 
general principle that the court would interfere even upon a legal exec- 
utory devise. The particular case before him did not call for the 
expression of any opinion on that point ; and the observation relied on 
can therefore only be taken as a dictum worthy of that attention which 
everything falling from such an authority commands. 

"Wright «. Atkyns is not in itself of a conclusive character. If you 
assume the principle of Eobinson v. Litton to be that a tenant in fee, 
subject to an executory devise over may, upon the presumed intention, 
be restrained from committing waste, Wright v. Atkyns would not be at 
variance with it. 

Mrs. Atkyns took subject to a direction in the wiU, by which the tes- 
tator expressed his confidence that she would dispose of the propertj- at 
her death in favor of his family. In the first instance Sir W. Grant 
held that she took only a life interest, and that subject thereto there 
was a trust for the heir. An injunction against waste followed as a 
necessary consequence of that decision. Lord Eldon upheld the deci- 
sion, both as to the construction and the injunction. The House of 
Lords reversed the decree so far as it limited Mrs. Atkyns's interest to 
a life estate, but pronounced no decision as to any future question 
touching the construction of the will, and also reversed the order for the 
injunction so far as it was founded on the dictum that Mrs. Atkyns 
was only tenant for life. 

The case came again before Lord Eldon. It could not be decided 
until Mrs. Atkyns's death who would be the persons interested in the 
estate, and Lord Eldon thought the whole matter involved in so mach 
doubt that he made an order for the protection of the property in the 
mean time. On a second appeal, the House of Lords reversed that order 
of Lord Eldon's, and held that Mrs. Atkyns had the ordinary rights of a 
tenant in fee simple. No question of equitable waste arose. There is 
one sentence of Lord Eldon's judgment, as stated in the short note in 
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Lord St. Leonards's book, pp. 383, 384, -svliicli explains how the case 
came to be determined against his decision without any distinct opposi- 
tion on his part. The observation I refer to is at the conclusion of the 
judgment : " And yet, if she can give it to a tenant for life, sans waste, 
is she to take a less interest? It depends upon intention only." 

Lord Eedesdale expressly puts the case on this ground. After dis- 
cussing the various views suggested, he asks,^ " Can any one have a 
doubt of the testatoi-'s intention in giving her the fee to give her all the 
rights and enjoyments during her life of a tenant in fee ? Under subse- 
quent words the persons are to take by her devise. They take out of 
her fee simple, which fee simple is only controlled by the condition. 
They say she is to devise the property as it is. Then she is to devise 
more than she takes, for they say she takes no interest in the timber. 
She is to give to them by her will more than she takes by herself." 

"What I apprehend he meant bj- this is, that it would be unreasonable 
to assume that, being endowed with a power of disposition of this kind, 
she should not have the same power during her life which she could con- 
fer on her appointees after her death. And this seems to have struck 
Lord Eldon as distinguishing that case from a gift of the fee with an 
executory devise over. When such a gift over takes effect, it does so 
altogether dehors the tenant in fee, as if there had been no estate in 
him. Mrs. Atkyns, on the other hand, was intrusted with a power of 
distribution among the members of a class on whom she could confer 
the same estate which she held herself. That seems to distinguish 
Wright V. Atkyns ; and therefore, so far as that case is concerned, it is 
open for the plaintiff to contend for the right which he asserts. 

It is unnecessary for me to express any opinion as to the general 
point, whether a legal tenant in fee, subject to an executory devise over, 
can in any case be restrained from committing legal waste. It is suffi- 
cient to say that, when you examine Robinson v. Litton, it is extremely 
difficult to ascertain what the will was, and upon what ground the case 
was decided. 

The strongest evidence in favor of the report in Atkyns is the pas- 
sage in the argument in Garth v. Cotton,^ where before Lord Hard- 
wicke himself it was assumed that the case was as reported in Atkyns ; 
and Lord St. Leonards puts it the same way in the report which he 
gives of his own argument in Wright v. Atkj^ns.' But I think the true 
version must be that given in Cruise. If the devisee died before 
twenty-one, leaving issue, it was to go to the issue; if he attained 
twenty-one, it was to be sold ; if he died under twenty-one without 
issue, the fee was to be his own absolutely. Assuming this to have 
been the effect of the will, we can understand Lord Redesdale's obser- 
vation in Wright v. Atkyns,^ that Lord Hardwicke seemed to regard 
the interest in Robinson v. Litton as a chattel interest, at least as to 
certain parts of the property ; for it does not appear that the whole was 
to be sold. 

1 P. 387. 2 p. 454. s P. 380. * P. .S87. 
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It is not Very easy to see on what principle the Court could interfere 
against the heir, looking to the fact that the ground of the equitj- is 
that the intention of the testator ought to he observed so far as regards 
all that is taken under the will. And I apprehend that it is very diffi- 
cult to make out any special equit}' against the heir as regards anything 
which is not taken out of him by the testator. 

However, there is the decision in Robinson v. Litton, supported by 
Lord Eldon in Stansfield v. Habergham. But in this case, looking at 
the intention, I think it clear that the testator could not have meant 
this plaintiff to take the estate exactl}' in its original state, with all the 
timber standing upon it. It might have been easier for Mary, who 
came in in immediate succession after William, than for the plaintiff to 
raise the question. The limitations are first to William in fee, subject 
to a devise over, in the event of his dying without leaving issue, to his 
sister Mary for life, without impeachment of waste, with remainder to 
the plaintiff in fee, with further executory limitations over. It is clear, 
therefore, that the testator meant the estate before it came to,the plain- 
tiff to be in the hands of a person who could cut ordinary timber, and 
who would be restrained onlj' from committing equitable waste. Seeing 
this limitation, how can I possibly find on the face of this wUl any 
equity on which to interfere with any cutting of timber (not being equi- 
table waste), at the instance of the plaintiff, whose interest Was ex- 
presslj' postponed to an estate in another person, which carried with 
it this very privilege of cutting ordinary timber in priority to any rights 
of the plaintiff. 

I can discover, therefore, no symptom of the alleged intention to pre- 
serve the estate, timber and all, intact for the plaintiff, in the event of 
his succeeding to it, in a will which expressly confers on a person who 
takes in priority to the plaintiff the right of cutting timber, which it is 
sought to restrain in the original taker. 

Consequently, there is nothing to justify me in interfering with the 
right to commit mere legal waste. There is much force in Lord St. 
Leonards's observation upon Robinson v. Litton,' that there is no in- 
stance to be found in the books in which an adult owner in fee has been 
restrained from cutting timber. Lord Hardwicke did certainly rely 
much on the improbability of timber being cut during the tenancy of an 
infant. But with respect to equitable waste the question is very differ- 
ent. Putting aside all the authorities upon malicious' waste, which is 
not in question here, it is clear from the name and arms clause and 
other particulars that the testator considered himself as dealing with 
the capital mansion-house of the family. It would be a monstrous con- 
struction to hold that, because the fee was given, it would be compe- 
tent for the first taker to pull down the mansion-house. Then the whole 
question of equitable waste is so closely connected with the preservation 
of the mansion, that it is not going too far to say, upon the construc- 
tion of the whole will, that by the mansion-house and the appurtenances 

1 Law of Real Property, p. 380. 
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the testator intended to comprise everything of an ornamental character 
with reference to the mansion-house. I cannot better express my view 
upon this part of the case than by reading a passage from the judgment 
of Lord Justice Turner, in Micklethwait v. Micklethwait : ^ " When the 
Court is called upon to interfere in cases of this description it is bound, 
I think, in the first plac6, to consider whether there are any special cir- 
cumstances to affect the conscience of the tenant for life ; for, in the 
absence of such special circumstances, it cannot be unconscientious in him 
to avail himself of the power which the testator has vested in him. We 
have, then, to consider what are the special circumstances which the 
Court will regard as affecting the conscience of a tenant for life ; and I 
apprehend that what is principally to be regarded, is the intention of 
the settlor or devisor. If by his disposition, or by his acts, he has 
indicated an intention that there should be a continuous enjoyment in 
succession of that which he himself has enjoyed, in the state in which 
he has himself enjoyed it, it must surely be against conscience, that a 
tenant for life claiming under his disposition should by the exercise of a 
legal power defeat that intention. We have here, I think, the clue by 
which the difficulty in this case may be solved : ' If a devisor or settlor 
occupies a mansion-house, with trees planted or left standing for orna- 
ment around or about it, or keeps such a mansion-house in a state for 
occupation, and devises or settles it so as to go in a course of succession, 
he maj' reasonably be presumed to anticipate that those who are to succeed 
him wUl occupy the mansion-house, and it cannot be presumed that he 
meant it to be deprived of that ornament which he himself enjoyed.' " 

This reasoning obviously applies to every case of an estate limited 
so as to go in a course of succession ; and the passage seems to me so 
pertinent that I cannot possibly use words more apt to express my view 
of the present case. The testator devised this estate to go in sucees- 
•sion to different classes of owners, and the case is therefore within the 
principle on which the doctrine of equitable waste depends. The ten- 
ant for life, sans waste, is as much owner of the timber as the tenant 
in fee. Their legal rights in this respect are identical. Then the prin- 
ciple of equitable interference is, that if the estate is to go in succes- 
sion, equitable waste ought to be restrained ; and for this purpose it is 
quite immaterial whether the succession is effected by creating life 
estates or estates in fee subject to executory devises. Mr. Daniel put 
the case thus : that the testator, by creating a tenancy in fee, indicated 
an intention to confer ownership in a sense different from the ownership 
of a mere tenant for life, and was willing to trust to the taste and proper 
feeling of the successive owners in fee not to use their power for the 
destruction of anything essential to the estate. But I apprehend that 
was not the testator's intention. There is not the slightest intimation 
to be found of an intention that any one should exercise the power of 
committing equitable waste. 

1 3 Jur. N. s. 1283. 
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In the abstract the criterion of taste amounts to nothing, and there- 
fore the taste of the testator is always taken as the only possible crite- 
rion of wliat is ornamental timber ; and if the power contended for 
exists, whole avenues of trees might be destroyed by a tenant, not 
from any desire to injure the estate or the mansion-house, but because 
he objected to avenues altogether. 

It was said that to restrain this tenant in fee would be to place him 
in a woi'se position than a tenant in tail. But the answer is, that he is 
in a worse position bj' the nature of his estate. The tenant in tail 
(even if it be special tail) can suffer a recovery and make the estate his 
own ; therefore the Court will not interfere with his rights of ownership. 
The Duke of Marlborough's Case was cited in answer to this view, as 
showing that the Court abstained from interfering with a tenant in tail 
even where he had no power of barring the entail. But I apprehend 
that that case went simply upon this principle, that the tenant, having 
all his issue in him, and therefore having an indefinite estate so far as 
that issue extended, his ownership could not be interfered with except 
by act of Parliament. The law would not allow his absolute dominion 
to be curtailed. For this reason a statute was passed which might tie 
up the estate for centuries ; and it would have been a monstrous propo- 
sition to say that, in consequence of that, the ordinary powers over the 
estate were to be taken away from that time. Accordingly, it was held 
that the rights of the successive tenants must follow the ordinary rules, 
except so far as those rules were modified by this singular act of Parlia- 
ment. My opinion, therefore, is shortly this : The testator created a 
tenancy in fee, with an executory devise over, and also a tenancy for 
life sans waste. There is no intention intimated to give to the tenant 
in fee any larger rights in respect of timber than to the tenant for life. 
At law their rights would be the same, and there is no reason to be 
derived from any intention discoverable in the will why they should 
not be identical in equity. 

Declare that defendant, W. Wright, is entitled to fell all such timber on the 
devised estates as is mature and fit to be cut, except such as is planted or left standing 
by way of ornament or shelter, with reference to the occupation of the mansion-house 
at Brattleby ; but that he is not entitled to cut any unripe timber or any timber 
planted or left standing for shelter and ornament as aforesaid. 

Inquiry as to any timber for shelter or ornament as aforesaid cut or marked for 
cutting. Injunction pending inquiry, to restrain the cutting of the timber marked, 
on the plaintiff's undertaking to answer damages. 
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SAME CASE ON APPEAL. 

Before Lord Campbell, C, Jxjlt 4, 7, and 21, 1860. 

[Reported in 2 De Gex, Fisher, ^ Jones, 235.] 

Mr. Bolt, Sir Suffh Cairns, and Mr. Ka^, for the plaintiff. It is 
agreed on both sides that the evidence is sufficient to show an intention 
to cut down ornamental timber. That raises the question both of legal 
and equitable waste ; and as the case is reopened, though the appeal is 
not that of the plaintiff, we ask for an injunction to the fuU extent of 
the prayer of the bill. The question is, whether the defendant is to be 
considered as absolute owner of the devised premises in fee, having 
a right to pull down the mansion-house and cut down timber as he 
pleases ; in fact, not only whether he is unimpeachable for waste, but 
whether he is at liberty to do as he likes as to waste. The authorities, 
we submit, establish that the defendant is impeachable for waste ordi- 
nary as weU as equitable. The only error in the Vice-Chancellor's de- 
cree is, that it stops short of restraining all waste. As to equitable 
waste, the case of Wright v. Atkyns ^ is in accordance with the decree ; 
but Robinson v, Litton,^ approved of by Lord Eldon in Stansfield v. 
Habergham,' is an express authority in favor of our claim in its entirety. 
The case under consideration is different from that of tenant for life 
unimpeachable of waste. There equitable waste is restrained, but not 
other waste, for reasons grounded on the incidents of a life estate, and 
the rules of this Court as to such incidents. But here the question is 
merely of the intention of the testator: Micklethwait v. Micklethwait ; * 
and upon the construction of this will it is submitted that an intention 
is to be implied that the estate in its integrity was to go to its succes- 
sive takers, and that no timber whatever was to be cut by the defend- 
ant pending the contingency on the happening of which the estate is to 
go over. The estate given to the defendant, though not a fee simple, 
may be dealt with by the defendant as if it were a fee, subject always 
to the contingency of its being defeated on the happening of a contin- 
gent event. If that event comes to pass, then the property in its integ- 
rity is to pass to others in succession ; but that could not take place if 
the defendant's interest were unimpeachable of waste. Had the prop- 
erty given consisted of a single house, or a set of chambers in an upper 
floor, it could not have been contended that the defendant by removing, 
or concurring in the removal of, the house, might leave to his successor, 
on the contingent event happening, a mere tabula rasa of soil, or an 
upper layer of air. A tenant in tail general or special is not to be re- 
strained from committing waste, inasmuch as by executing a disentail- 

1 17 Ves. 255 ; Sugden, Law of Property, 376. ^ 3 Atk. 209. 

3 10 Ves. 273. < 1 De G. & J. 504. 
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ing deed he may make the estate his own ; but when upon the failure 
of issue inheritable under the entail his estate becomes an estate tail 
after possibility of issue extinct, hp becomes impeachable of waste, this 
Court interposing in favor of the intention. The same reasons apply 
as a gi-ound for the restriction of legal waste as of equitable waste, 
and we submit that the injunction should extend to the restraint of all 
waste. 

Mr. Daniel and Mr. Speed, for the defendant. The authorities upon 
the doctrine of waste are divisible into two classes : first, as it affects 
the owner of an estate of inheritance ; secondly, as it affects the owner 
of an estate which could not by possibility extend beyond his life. It is 
to those two classes of cases alone that the doctrine of equitable waste 
is ever applied, and the Court is not disposed to extend the doctrine, 
but considers it as already extended too far. The only instance in 
which the doctrine is applied as against the owner of the inheritance, 
is where the estate of inheritance is held upon a trust. Where the 
Court is satisfied of the existence of a, trust, it will restrain the trustee 
from committing waste of any kind for his own benefit ; but where there 
is no trust, the Court leaves the owner of the inheritance in undisturbed 
enjoyment of all his rights as tenant in fee simple, without anj- restraint 
as to waste of any description. The authorities which have been cited 
are all cases of trust, and therefore in our favor rather than against us. 
The decision appealed from is the first instance of an injunction being 
granted under similar circumstances. The right to restrain the owner 
of the inheritance from cutting down timber is not maintainable, and 
for this reason, that an estate of inheritance includes as one of its inci- 
dents the right to do the acts which in the owner of a limited interest 
only would be equitable waste. Savil's Case.'' An estate in fee simple, 
though followed by an executory devise over on a contingencj', is, to all 
intents and purposes, a fee simple, and attended with the same incidents 
as a right to curtesy or dower. Hargrave's Collectanea Juridica.^ 
There is no reason why the incident of a right to commit waste should 
be excepted. The intention of the testator is to guide the court in the 
exercise of its jurisdiction, and in this will the testator seems to have 
been well advised as to the distinction between legal interests to which 
the control of a court of equity is an incident, and legal interests to 
which it is not incident. It is true that the lands are to be held and 
enjoyed by the devisees in succession, but that is no reason for qualify- 
ing or altering the rights incident to the successive estates. In aU 
cases where the doctrine of equitable waste has been applied as against 
an owner in his own right, his estate has been an estate for life either 
by force of the limitation or by the happening of a particular event. 
Thus in the case of a tenant in tail after possibility of issue extinct, it 
is applied because by the failure of inheritable issue the estate tail has 
in effect been converted into a life interest. "Williams v. Williams,* 

1 Mosely, 224. a Vol. 1, p. 832. » 15 Ves. 419. 
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Vane v. Lord Barnard,* Burges v. Lamb.'' The evidence shows that the 
tunber has been cut and marked under the advice of a surveyor, as 
timber which may be felled in due course of husbandry. There is no 
destructive or malicious cutting ; and where that is so, it has not been 
the habit of the Court to grant an injunction, even as against a tenant 
for life : Aston v. Aston,^ Piers v. Piers,^ Halliwell v. Phillips ; ^ and 
still less as against the owner of a larger interest. Hole v. Thomas,* 
Twort V. Twort,' Attorney-General v. Duke of Marlborough.' 

Mr. Bok, in reply. There is no distinction, as to restraining waste, 
between equitable waste and malicious waste. The motive does not 
form an element of the question. It is said that the doctrine is not to 
be extended, but that means not extended to a different class of cases 
from those in which it is already applied, viz., wherever the party 
sought to be restrained is not the owner of an absolute indefeasible 
estate in fee, or of an estate of inheritance capable of being at once 
converted into a fecrsimple. 

Judgment resei"ved. 

Jtjxt 21. 

TSE Lord Ohancbllpe. In this case the plaintiff, by his bill, prayed 
an injunction " to restrain t^e cutting of any timber, or at any rate of 
any omameutal timber," growing upon the lauds devised in fee to the 
defendant, subject to an executory devise over to the plaintiff. 

The decree of the Vice-Chancellor declared, ^'that the defendant is 
entitled to fell aU such timber on the devised estates as is mature and 
fit to be cut, except such as has been planted or left standing b}' way 
of ornament or shelter with reference to the occupation of the mansion- 
house on the said devised estates ; but that he is not entitled to fell any 
unripe timber or any timber planted or left standing for ornament or 
phplter as aforesaid." 

The result of the decision is, that the defendant is dispunishable of 
legal, but not of equitable, waste. After great consideration, I agree 
with the Vice-Chancellor on both questions. 

As to the first, my opinion is clear and decided. The defendant is 
tenant in fee simple, with all the incidents of such an estate, although 
there be executory devises over in case he should die without leaving 
issue li-ving at the time of his decease. Not making any unconscientious 
use of the powers l^elongipg to him as tenant in fee simple, why should 
he uot reasonably exercise these powers? Is there anything unconscien- 
tious or unreasonable in his cutting down timber mature and fit to be 
cut, and not such as has been planted or left standing by way of orna- 
ment or shelter? If we are to regard the intention of the testator in 
such limitations, can the intention be supposed to be, that the first 

1 2 Vem. 738; Free, in Ch. 454; GUbert's Eq. Rep. 127; 1 Salk. 161 ; 1 Eq. Ca. 
Ab. 899. 

« 16 Ves. 174. ' 1 Vea. 264. * 1 Ves. 621. * 4 Jur. n. s. 607. 

9 7 Ves. 589. ' 16 Ves. 128. ^ 3 Madd. 498. 
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taker, who is made tenant in fee, should during the whole of his life, 
although he should have numerous children and grandchildren, not be 
entitled to cut down a tree upon the property, unless for his botes ? In 
this ease, the presumed intention of the testator is strengthened by the 
first executory devise over, which is for life and sans waste. He could 
not have intended that the first taker, to whom he gave a fee, should be 
more restricted in the management of the property than the devisee 
over, to whom he gave onlj' a life estate. Having given the first taker 
a fee, he probably thought it quite unnecessary expressly to make him 
dispunishable of waste. 

So that equitable waste is not committed, the bountiful intention of 
the testator in favor of the devisees over will be completely fulfilled ; for, 
on the happening of the contingencies limited, the property wUl come 
to them in the same condition in which it would have been if the testa- 
tor, being a prudent man, had himself survived and had managed and 
enjoyed it till the time when the events happen upon which they are 
entitled to enter. 

The onus seems to lie upon the plaintiflF to show, by authority, that 
tenant in fee simple, subject to an executory devise over, is not enti- 
tled to cut timber. It is admitted that no express decision to this 
efiect is to be found in the books, and that no instance has ever yet oc- 
curred of an adult devisee in fee with an executory devise over being 
restrained. 

The plaintiff's counsel relied on dicta to be found in the reports of 
three cases, Robinson v. Litton,^ Stansfleld v. Habergham,^ and "Wright 
V. Atkyns.^ According to Vesey, Jr., a very careful and accurate re- 
porter, Lord Eldon did say, in Stansfield v. Habergham : ^ " I should by 
dissolving this injunction contradict what has been understood to be the 
doctrine of this Court ; that, where there is an executory devise over, 
even of a legal estate, this Court will not permit the timber to be cut 
down." But this doctrine is not to be found in any text "writer, and it 
has never been acted upon. In "Wright v. Atkyns,* the power of the 
widow to cut down timber was only questioned upon the supposition 
that she took no more in equity than an estate for life. In Robinson v, 
Litton,^ Lord Hardwicke was influenced by the consideration that the 
tenant in fee simple with an executory devise over was the infant heir 
of the testator, and was about to cut down timber improvidently. The 
limitation was as stated by Cruise ; * and the infant, though seised of 
the legal estate in fee, was entitled to the rents and profits only until 
he attained twenty-one, i. e., for a chattel interest. After that he was 
to become trustee for his sisters ; and, even according to the report in 
Atkyns, the circumstance of the infant being a trustee for the benefit 
of his sisters was mainly relied upon in granting the injunction.* 

Therefore, as to legal waste, I think there is no authority to outweigh 

1 3 Atk. 209 ; Cru. Dig. tit. xvi. c. 7, § 26. 3 10 Ves. 273. 

8 17 Ves. 255 ; 19 Vcb. 299 ; 1 Ves. & Bea. 313 ; Turn. & Rubs. 143. 
4 6 Cruise, 428, 429. b 3 Atk. 209. 
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the considerations which, upon principle, lead strongly to the conclusion 
that, so far, the injunction ought to be dissolved. 

Had there been a charge in the bill, supported by evidence, that the 
cutting down of the ornamental and immature timber was malicious, I ' 
should have entertained no doubt that this court ought to interfere by 
injunction. Tenant in fee simple, subject to an executory devise over, 
of a mansion surrounded by timber for shelter and ornament, cannot say 
that the property is his own ; so that out of spite to the devisee over, 
he may blow up the mansion with gunpowder and make a bonfire of all 
the timber. The famous Eaby Castle Case ^ shows that such things 
may not be done by tenant for life sans waste, and tenant in fee with 
an executory devise over, actuated by malice, would not have greater 
libertj"^ to destroy. 

The waste which intervenes between what is denominated legal waste 
and what is denominated malicious waste, viz., equitable waste, may 
admit of a different consideration. But equitable waste is that which 
a prudent man would not do in the management of his own property. 
This court may interfere where a man unconscientiously exercises a legal 
right to the prejudice of another ; and an act may in some sense be re- 
garded as unconscientious if it be contrary to the dictates of prudence 
and reason, although the actor, from his peculiar frame of mind, does 
the act without any malicious motive. The prevention of acts amount- 
ing to equitable waste may well be considered as in furtherance of the 
intention of the testator, who, no doubt, wished that the property 
should come to the devisee over in the condition in which he, the testa- 
tor, left it at his death ; the first taker having had the reasonable enjoy- 
ment of it, and having managed it as a man of ordinary prudence 
would manage such property were it absolutelj' his own. In the present 
ease, the devise being by the testator of " aU his said mansion-house 
and estate atBrattleby and North Kelsey, with the appurtenances," there 
would be great difficulty in distinguishing for this purpose between the 
mansion-house and the ornamental timber. Indeed, Mr. Daniel contended 
that, in the absence of malice, this court could not interfere to protect 
the mansion-house. I put to him hypothetically, in the course of his 
able argument, the supposition that a mediaeval castle is devised to A 
in fee, subject to an executory devise over to B in fee, and that A from 
a sincere dislike of turrets and moats, and a genuine love of roses and 
lilies and gravel walks, and believing that B and all other sensible men 
must have the same taste, declares that he means to throw down all the 
buildings and to convert the site of the castle into a flower-garden, and 
begins with setting men to strip the lead from the roof of the donjon 
tower. A bill being filed by B for an injunction, would this court inter- 
fere ? Mr. Daniel answered : " A, acting bona fide — No." Neverthe- 
less I cannot help thinking that in spite of A's bona fides, what A 
contemplated would be in the nature of a destruction of the subject 

1 Vane ». Lord Barnard, 2 Vem. 738. 
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devised, and would certainlj' be in contravention of tlie intention of tlie 
devisor, so that B would be entitled to an injunction. It may be said 
that this is an extreme case, bat it is bj' an extreme case that the 
soundness of a principle is to be tested. The presence or absence of a 
bad motive will not alone enable us to draw any satisfactory line be- 
tween what is to be considered malicious and what is to be considered 
equitable waste, and no line to regulate the interposition of a court of 
equity by injunction can well be drawn other than the recognized and 
well established line between legal and equitable waste. The apphcation 
of this to the facts of particular cases may sometimes be attended with 
difficulty ; but the principle on which the line is to be traced is known 
and invariable. 

I am wilhng, with Vice-Chancellor Page Wood, to accept the clue 
by which Lord Justice Turner, in Mieklethwait v. Micklethwait,^ pro- 
posed to solve the difficulty : " If a devisor or settlor occupies a man- 
sion-house, with trees planted or left standing for ornament around or 
about it, or keeps such a mansion-house in a state for occupation, and 
devises or settles it so as to go in a course of succession, he may rea- 
sonably be presumed to anticipate that those who are to succeed him 
will occupy the mansion-house ; and it cannot be presumed that he 
meant it to be denuded of that ornament which he has himself enjoyed." 
However, I cannot go so far as the Vice-Chancellor, who is reported to 
have added, " This reasoning obviously applies to every case of an es- 
tate limited so as to go in a course of succession." "The tenant for 
life, sans waste, is as much owner of the timber as the tenant in fee. 
Their legal rights in this respect are identical." ^ Where an estate tail 
is created with successive estates tail in remainder, the estate entailed 
is " limited to go in a course of succession," but a tenant in tail is dis- 
punishable of equitable as well as legal waste, because he maj' at any 
time bar the entail, and give himself a pure and absolute fee simple. 
Again, a tenant for life sans waste can hardly be said to be as much 
owner of the timber as the tenant in fee ; for although the tenant for life 
(avoiding equitable waste) may fell and dispose of the timber in his 
lifetime, were he to sell growing trees they would go to the remainder- 
man or reversioner, if npt severed from the soil in his lifetime ; whereas 
the tenant in fee might by sal? or conveyance give the purchaser an 
absolute and permanent interest in the trees against all the world. 
^Nevertheless I think that the rights and hab.ilities pf tenant for life 
sans waste may be taken as a measure of the rights and habilities of 
devisee in fee, subject to an executory devise over. 

The only analogy at all unfavorable to this view of the case is that 
of tenant in tail, with the reversion in the Crown, and tenant in tail 
under an act of Parliament which precludes the barring of the entail. 
Such tenants in tail are considered dispunishable pf waste ; this being 
an incident of tenancy in tail, probably arising from the power which 

1 1 De G. & J. 504, 524. a Turner ». Wright, John. 740-751. 
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generally subsists of barring the entail, and it not having been thought 
fit to make an exception in respect of those rare cases in which the 
power of barring the entail is withheld. But in the Marlborough Case,^ 
although the Court would not interfere on the mere ground that the ten- 
ant in tail was prohibited by statute from barring the entail ; yet, having 
regard to the enactment "that Blenheim House should in all times 
descend and be enjoyed with the honors and dignities of the family," it 
was held that the Court ought to interfere not only to prevent the de- 
struction of the house, but also to protect the timber essential to the 
shelter and ornament of the house. ^ 

There is an analogy which entirelj-^ accords with the distinction made 
by the Vice-Chancellor in this decree between legal and equitable waste, 
viz., the case of " tenant in tail after possibiUty of issue extinct," who 
is dispunishable of legal waste in respect of the estate of inheritance 
which was once in him, but maj' be restrained by injunction from com- 
mitting equitable waste, this being an abuse of his legal power. 

For these reasons I think that the decree of the Vice-Chancellor, as 
he pronounced it, should in all respects be aflSrmed, and that the appeal 
must be dismissed with costs. 



HOLDEN V. WEEKES. 

Before Sm W. IPage Wood, V. C, November 7, 9, and 23, 1860. 
[Reported in 1 Johnson 4~ Hemming, 278] 

The plaintiff Holden was the patron of the rectory of Ashton-upon- 
Trent, of which the defendant Weekes was incumbent. 

The glebe of the living contained beds of gypsum, which had never 
been opened ; and on the 25th of March, 1851, an agreement was made 
between Holden and Weekes that the latter should open said beds, or 
let the same at an annual rent, and apply the net proceeds of the sale 
of the produce thereof or the said annual rent as follows, namely, one 
third thereof to the erection on the glebe of such buildings as should 
be deemed necessary, and any surplus of such one third in any other 
way that might be mutually agreed upon between the patron and said 
incumbent, or pay over the same to trustees to be agreed upon, who 
should invest the same in government or real securities, and pay the 
income thereof to said incumbent for his own use and benefit ; and that 
the said incumbent should receive the remaining two thirds of said 
moneys to his own use and benefit. The agreement concluded with 
a proviso that it should continue in force only so long as said Weekes 
remained rector.' 

1 3 Madd. 498. = 3 Madd. 649. 

8 In the original report the agreement is eet out verbatiiii, — Ed. 
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Shortly after the date of this agreement, Weekes granted a license to 
the defendant Pegg to open and work the gypsum at certain royalties 
and rents ; and pits were opened and worked by Pegg. 

The bill alleged that the plaintiff had subsequently discovered that 
the agreement between him and Weekes was illegal, and prayed a dec- 
laration that the said agreement, and the license which it purported to 
contain to work the gypsum, were null and void, and not binding on 
the plaintiff; that the agreement might be delivered up to be cancelled ; 
for an account and an injunction. 

It appeared in evidence, that there had been some communication 
with the ordinary, but his concurrence was not proved. 

On the occasion of an interlocutory motion, the defendant Pegg had 
given an undertaking to account in respect of his workings. 

Mr. W. M. James, Q. C, and Mr. Driice, for the plaintiff. 

The incumbent of a living has no power of committing waste at aU, 
though he may have the patron's concurrence, nor can it be done even 
with the concurrence of both patron and ordinaiy. 

Before the restraining statutes, an incumbent, with the consent of 
patron and ordinary, could aUenate the glebe, and a fortiori could 
commit waste, which is only a partial alienation : Knight v. Moseley,* 
Duke of Marlborough v. St. John,^ Bartlett v. Phillips.^ 

But the restraining statutes, 13 Eliz. c. 10, 13 Eliz. c. 20, 14 Eliz. 
c. 11, 14 Eliz. c. 14, have been held to extend to prohibit waste; 
and mines cannot be opened by an incumbent though with the consent 
of the patron and ordinary : Dean and Chapter of Worcester's Case.^ 

The argument against this view always is, that the power must reside 
in some one, because otherwise the mines would remain useless for ever, 
but it has not prevailed ; and now the difficulty has been got over for 
the future by the legislature, by giving power to open mines under the 
sanction of the Ecclesiastical Commissioners : 5 & 6 Vict. c. 108, s. 14 ; 
21 & 22 Vict. c. 57. Even in cases within the exception of the restrain- 
ing statutes, the lease must be by deed at the ordinary rents, and there 
can be no ordinary rents of mines which have never before been opened : 
Co. Litt.,' Doe v. Collinge," Bishop of Hereford v. Scory.' This 
license, therefore, would be bad, even if the consent of the ordinary 
had been obtained. 

It is also settled by authority that the patron is the person, and the 
only person, who can take proceedings to prevent waste. 

The plaintiff signed the agreement, not knowing it to be illegal, and 
is not estopped from disputing it, which it is his duty to do. 

Mr. Little (Mr. Rolt, Q. C, with him) , for the defendant Weekes. At 
common law, either a previous license or a subsequent couflrmation 
made an ahenation good ; and we have here the consent of the patron, 
which may be supplemented at some future time by that of the ordinary, 

1 1 Amb. 175. 2 5 De G. & Sm. 174. ' 4 De G. & J. 414. 

< 6 Rep. 37 a. 6 Pages 43 a, 44 a, 45 a. « 7 C. B. 939. 

1 Cro. Eliz. 874. 
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if what has pa3sed does not amount to concurrence on his part : Co. 
Litt.,^ 4 Bacon's Abr.,'' Countess of Rutland's Case.' 

Then the restraining statutes do not make this license void, because 
the.y were passed for the protection of future incumbents, to whom we 
do no wrong by working the mines, because it is conceded that the only 
person who can complain is the patron, and he is a consenting party. 
The case of Bartlett v. Phillips assumes the right of committing waste 
with the consent of patron and ordinary. Lastly, the modern statutes 
expressly reserve and recognize existing powers and authorities : 5 & 
6 Vict. c. 108, s. 8. In any case the patron cannot, in the face of the 
agreement, ask for an account of past profits. 

[They also cited Jefferson v. Bishop of Durham,* Wither v. Dean of 
Winchester,* Marshall v. Collett,* Pullen v. Eeady,' Duke of Devonshire 
V. Eglin.^] 

Mr. Daniel, Q. C, and Mr. Hetherington, for the defendant Pegg. 

Mr. James replied. 

November 23. 

Vice-Chancellor Sir W. Page Wood. The bill in this case is filed 
by the patron of the advowson of Ashton-upon-Trent in the county of 
Derby, in order to have it declared that a certain agreement, entered 
into by him as patron with the incumbent of the living, purporting to 
authorize the incumbent, Mr. Weekes, to work, during his incumbencj', 
certain mines or quarries of gypsum in the glebe, which up to that time 
had not been opened, may be declared void and cancelled. It also asks 
for an account of profits and an injunction to restrain future working. 
The defendant Pe^ is made a pai'ty to the suit in respect of a certain 
agreement, which he has entered into with Mr. Weekes, for the work- 
ing of these mines at an annual rent. 

From the first, I have not felt the least doubt that the working, as at 
present going on, and as it has hitherto gone on, was an unlawful work- 
ing. I think there can be no question whatever, that the working of 
these mines, on the license of the patron alone, without the sanction of 
the ordinarj', was unlawful, though at present I do not say whether 
even the sanction of the ordinary would suflSce. 

I am sorry to say that, after the fullest inquiry', I cannot find that 
the point has ever been determined, whether or not such workings can 
be justified by the concurrence of the ordinarj' with the patron in grant- 
ing a license of this description ; but it is plain on the evidence, that no 
such concurrence on the part of the ordinar}' has been obtained as 
could give force, if any concurrence can give force, to an agreement of 
this kind. Therefore at the hearing I had not the slightest doubt that 
the existing state of things could not be continued. 

But what I was most desii'ous of looking into was this : seeing that 

1 Page 341 a. 2 Page 760. » 1 Lev. 107. < 1 Bos. & Pull. 105. 
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it was obviously for the benefit of the living that the works should be 
continued, if that could lawfully be done, and having regard to the pro- 
visions the legislature has made for the purpose of enabling mines held 
by the owners of property in right of their church to be worked for the 
benefit of those who may be properly described as interested in it, I 
have had to consider what was best to be done in the present state of 
things, and whether the suit could not be made available to sanction 
some sort of application to the proper authority, whatever that proper 
authority may be, for continuing the working of this gypsum. 

As regards the authorities upon the right of the incumbent, with the 
consent of the patron and ordinary, to open new mines, the law is really 
in this state that there is no decision on the subject. 

The observations dropped by V. C. Parker (whose assistance I should 
have been glad to have had on such a point), in Duke of Marlbor- 
ough V. St. John, simply amount to this. He says that, up to the time 
of the restraining statutes, the incumbent, with the consent of the 
patron and ordinary, could make a complete alienation of the living, 
and therefore, a fortiori, could do such acts as were complained of with 
regard to waste in the felling of timber ; and he added that this Court, 
if a proper case were made out, would concur in making arrangements 
for felling timber. The observation was confined to the case of timber ; 
but the same principle would go a considerable way to sanction the 
opening of mines, because, in either the one case or the other, it is an 
alienation of the inheritance. 

The earliest authority on the subject is the case of ^the Dean and 
Chapter of Worcester, where it was held by the Court that the mak- 
ing of a leascj without impeachment of waste, by an ecclesiastical body, 
was within the equity of the resti-aining Statutes of Elizabeth. 

Then came, in the time of Charles II., the Earl of Rutland's Case, 
reported in Levinz and Siderfln, but in a meagre and unsatisfactory 
way in both, and in one of these reports a query is appended. There 
a prohibition being moved for against the opening of mines, the Court 
doubted about the prohibition, because, they said, if so, the mines could 
never be opened at all. That is all that occurred. 

In looking through all the subsequent authorities, I do not find any- 
thing more than this, that it is clear beyond dispute that the incum- 
bent cannot open mines without the concurrence of the patron and 
ordinary ; and it is also clear, and beyond dispute, that the patron is 
the proper person to institute a suit with reference to the opening of 
mines (as was decided in Knight v. Moseley), and that he is the only 
person who can properly interfere, unless it be the ordinary, to prevent 
any collusion between the patron and the incumbent. 

As regards the case before the Lords Justices of Bartlett v. Phillips, 
I do not find it treated there as a concluded point, that it was not in 
the power of the patron and ordinary to sanction a mining lease. On 
the contrary, I should say that Lord justice Knight Bruce very carefully 
guards himself against any such inference. The question was, whether 



CHAP, v.] HOLDEN V. WEEKES. 329 

any such concurrence could be presumed to have taken place, — not 
simply whether it could be presumed to have taken place anterior to the 
restraining statutes, but whether it could be presumed to have taken 
place at all, — and Lord Justice Knight Bruce saj's this : " The pres- 
ent vicar's claim is not supported by any grant, instrument, or docu- 
mentary evidence existing or proved to have existed, nor has any 
consent or acquiescence on the part of the present or any former patron, 
or the present or any former ordinary, been shown ; " clearlj- indicating, 
therefore, that he had not made up his mind that such a consent would 
not be of importance, if proved. But he says it was not proved, and 
there the case is left. These are aU the authorities which I can find on 
the subject. 

Mr. Little, in his very able argument, called my attention to the pro- 
visions in the statutes which have empowered the Ecclesiastical Com- 
missioners to make grants upon certain terms and provisions therein 
mentioned, and by which it was expressly enacted that the statutes 
should not prejudice any power under any existing right or authority, 
or words to that effect ; at aU events indicating a doubt (to say no 
more) on the part of the legislature, whether there were not other 
ways and means of effectuating such grants. What seems, therefore, 
to me proper to be done in this case, is to make this suit available, if it 
can be done, for the purpose of obtaining a proper authority for doing 
that which cannot be done without proper authority. 

The relief prayed is, that the instrument itself, the license, may be 
declared to be nuH and void, and not binding on the plaintiff ; that the 
agreement may be delivered up to be cancelled ; that an account may 
be taken ; and for an injunction. As regards the account. Knight v. 
Moseley seems to have determined that you cannot have any back 
account, that is to say, that the pati-on has no right to come here to have 
the past proceeds invested for the good of the living ; that he has no in- 
terest in that respect, and can only come here for prohibition. At the 
same time, from what has occurred since, I apprehend the court holds 
jurisdiction over funds brought into Court after the filing of the bill. 
Therefore there will be no back account, except to the extent covered by 
Pegg's undertaking ; but, as I have hberty to deal with the fund brought, 
or to be brought, into court, I think that what I ought to do is to appropri- 
ate it in such a manner that it may be dealt with for the benefit of the 
living, as was done in Bartlett v. Phillips. What I propose to do is, 
not to make any declaration as to whether the license is null and void, 
nor to direct it to be deKvered up to be cancelled, because I do not 
know how the matter may be hereafter dealt with, if proper sanction 
can be obtained. It is not likely that the bishop's sanction will be 
given to the license in its existing form, but I leave all those questions 
entirely open. All I propose to do at present is, simply to declare 
that the workings of the defendant Weekes, and of Pegg as his lessee, 
under and in pursuance of this license, were not lawful, and to leave 
the other questicms open. 
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Minute of Decree. 

Declare that the working of the defendant Pegg, under or in pursuance of the 
license or agreement of the 26th of March, 1851, was not lawful. 

The agreement between Weekes and Pegg to be delivered up. 

Account of workings of Pegg under the agreement, — just allowances. 

Declare that what shall be foimd due from Pegg ought to be laid out for the 
permanent benefit or improvement of the rectory, subject to any directions which 
may hereafter be given with respect to costs. 

The Court being of opinion that the workings of the mines and beds of gypsum, 
if duly authorized, would be beneficial to the rectory, — inquire what steps would be 
proper to be taken for enabling the defendant Weekes, with the concurrence of the 
plaintiff and all other necessary parties, to carry on such working. Liberty for the 
defendant Pegg in the mean time to continue the working, upon his undertaking to 
account. 

Adjourn further consideration. Liberty to apply. 



BATEMAN v. HOTCHKIN.^ 

Befoke Sm John Eomillt, M. R., November 8, 1862. 

[Reported in 31 Beavan, 486.] 

A QUESTION arose as to the right of a tenant for life impeachable for 
waste to a fund derived partly from wood blown down by a storm. 

The question was brought before the Master of the Rolls in Chambers, 
who gave the following opinion in writing : — 

" That in the case of waste committed by a tenant for life by cutting 
timber, the produce of the sale of it is part of the inheritance, and as 
the tenant for life can gain no advantage by his own wrongful act, the 
produce is invested and accumulated for the benefit of the first estate 
of inheritance. 

"In the case of timber blown down by a storm, there is no waste, 
because it is the act of God, but the produce of the sale of it belongs 
to the inheritance, that is, the money must be invested in consols, and 
the interest paid to the tenant for life." 

Mr. Speed, for the plaintiff, contended that timber " whenever it is sev- 
ered by the act of God, as by tempest, or by a trespasser and by wrong, 
it belongs to him who has the first estate of inheritance : " Lewis 
Bowles's Case,'' Whitfield v. Bewit,' Lushington v. Boldero.* 

Mr. O. Hall, for the tenant for life, claimed the benefit of all the wind- 
falls. He argued that there was a question as to what part of the fund 
arose from wood which a tenant for life impeachable for waste was 
entitled to cut. That what was timber depended on local custom, and 
that a tenant for life was entitled to thinnings and to timber cut peri- 
odically or planted, as fir, for the protection of young timber. He cited 

1 S, C, 10 Beav. 426. ^ 11 Co. Kep. 88. » 2 P. Wms. 240. * 15 Beav. 1. 
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PhiUipps V. Smith,! Barret v. Barret,^ The King v. The Inhabitants 
of Ferrybridge,' Pidgeley v. Rawling,'' and see Gordon v. Woodford.^ 

The Master of the Rolls. I am of opinion that the tenant for 
life is entitled to have the benefit of the sale of all such trees felled by 
the wind as he would be entitled to cut himself, and to all fair and 
proper thinnings, and to aU coppices cut periodically in the nature of 
crops. 

There must be an inquiry to ascertain what part of the fund is derived 
from timber or cuttings within that description. 



SEAGRAM V. KNIGHT. 

Befoee Lord Romillt, M. R., February 8, 11, and 14, 1867. 

[Reported in Law Reports, 3 Equity Cases, 398.] 

TiMOTHT Lacy, who died in May, 1830, devised freehold lands to 
W. F. Seagram for life, with remainder to his son, W. Lj-e Seagram, 
in fee. 

In 1831, W. F. Seagram cut down and sold timber on the de^'ised 
estate to the amount of 520?., W. Lye Seagram being at that time under 
age, and living with his father. W. Lye Seagram came of age in 1834, 
and lived with and was maintained by his father until 1843, when he 
married. In 1837, W. F. Seagram, who was a surgeon, in partnership 
with another person, paid his partner 750Z. to withdraw from the busi- 
ness, and took W. Lye Seagram into partnership with him without any 
premium. In 1842, 1843, and in March, 1844, W. F. Seagram cut 
down and sold timber on the devised estate. On the 1st of April, 1844, 
W. Lye Seagram died intestate, leaving the plaintiff his only son and 
heir, and W. F. Seagram took out administration to his estate during 
the plaintiff's minority. W. F. Seagram cut and sold some more tim- 
ber after the death of W. Lye Seagram. In November, 1864, W. F. 
Seagram died. In March, 1865, the plaintiff came of age, and in 
March, 1866, having taken out administration to his father's estate, he 
filed the bill in this suit against the executor of W. F. Seagram for an 
account of all moneys received by W. F. Seagram in respect of timber 
cut on the devised estate during the life and since the death of W. Lye 
Seagram, and for payment to the plaintiff of such moneys, with interest 
from the death of W. F. Seagram. 

The defendant, before putting in his answer, offered to account for 
and pay to the plaintiff the produce of the timber cut after the death of 
"W. Lye Seagram, with interest from the death of W. F. Seagram, and 

1 14 Mee. & Wei. 589. ^ Hetley, 34. » 1 Bam. & Ores. ?75, 387. 
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the costs of the suit up to the date of the offer, but the plaintiff declined 
the offer. 

The answer admitted that all the timber cut by W, F, Seagram was 
ripe for felling when so cut, and such as the Court, if applied to for that 
purpose, would have ordered to be cut. It also stated th.at during the 
time W. Lye Seagram was in partnership with his father they frequently 
settled accounts together, and he never made any claim in respect of 
timber or moneys received from the sale thereof, and submitted that it 
must be presumed that an arrangement had been made, between him and 
his father as to the application of the proceeds of the timber. It also 
claimed the benefit of the Statute of Limitations. 

The testator's books contained entries of the receipt of the moneys 
arising from the sale of the timber from time to time, among the receipts 
of rent and other money derived from the devised estate. 

Mr. Selwyn, Q. C, and Mr. Wickens, for the plaintiff. The cutting of 
timber which is ripe for cutting, and such as the Court would direct to 
be cut upon an application by the tenant for life, is proper, and the pro- 
ceeds form part of the settled estate, and the tenant for life, though 
impeachable for waste, is entitled to the income; Gent v. Harrison, ^ 
Bagot V. Bagot ; ^ consequently the right of the remainder-man to the 
capital of such proceeds does not accrue until the death of the tenant 
for life : Harcourt v. White. ^ If W. F. Seagram had invested the pro- 
ceeds of the timber for the benefit of the estate, as he ought to have 
done, the fund would have been affected with a trust which could not 
have been destroyed by any subsequent act on his part, and his estate 
cannot derive any g,dvantage from his omission to make such invest- 
ment. The right, therefore, of the plaintiff, as representative of his 
father, is not barred by the Statute of Limitations. Neither can the 
Court presume that the plaintiff's father acquiesced or waived his right 
to this money. There can be no acquiescence or waiver without the 
fullest knowledge of the right waived ; but here the principal cutting of 
timber took place during the infancj' of the plaintiff's father, and there 
is no evidence that he knew either that W. F. Seagram was impeach- 
able for waste, or that the monej^ had not been invested. It would be 
a most mischievous doctrine, tending to injure the peace of families, if 
this Court were to hold that when a father, tenant for life, impeachable 
for waste, cuts timber, though the cutting is for the benefit of the estate, 
if the son entitled in remainder does not immediately institute a suit to 
have the timber money secured, he must be taken to have given up the 
corpus as well as the income to his father. 

Mr. Southgate, Q. C, and Mr. W. W. Oooper, for the defendant. 
The cutting of the timber by W. F. Seagram was a tortious act, and 
his son, as remainder-man in fee, could immediately have brought tro- 
ver, or sued for an account : Whitfield v. Bewit,^ Bewick v. Whitfield,' 

1 Joh. 5X7. 2 32 Beav. 509. s 28 Beav. 303. 
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Perrot v. Perrot,i Bateman v. Hotchkin.'' A tenant for life, impeach- 
able for waste, cannot cut timber properly, although the Court would, 
upon a proper application, have ordered it to be cut. If W. F. Sea- 
gram had invested the money, and declared himself a trustee of it for 
the benefit of the successive owners of the estate, lapse of time would 
not have destroyed the plaintiff's right : Phillipo v. Munnings ; " but it 
appears from his books that he alwaj-s treated the money as his own. 
The right therefore which the plaintiff now seeks to enforce, accrued, 
as to the timber cut in 1831, upon his father attaining twenty-one, and 
as to that cut in 1842, 1843, and 1844, at the time of the cutting, and 
is ban-ed by statute. In Bagot v. Bagot * the remainder-man was an 
infant when the bill was filed. In Gent v. Harrison * it was held that, 
if the cutting had been wrongful, the biU must have been dismissed. 
The plaintiff is also barrel by his father's acquiescence ; this Court will 
not entertain stale demands : Harcourt v. White ; " and after this lapse 
of time it must be presumed that W. Lye Seagram, who was living 
with his father in 1831, and who lived with him free of expense for nine 
years after he attained twenty-one, and was admitted into a profitable 
business at his father's expense, and frequently settled accounts with 
him, but never made any claim on account of the timber, knew and 
acquiesced in the receipt of the proceeds by W. F. Seagram for his own 
benefit. The right of the plaintiff is only to have an account of the 
timber cut after his father's death, and as this was offered before 
answer, he must pay the costs subsequent to that offer. 

Mr. Selwyn in reply. In many of the cases the whole question in 
dispute has been whether the cutting of timber bj- a tenant for life, 
impeachable for waste, was in the particular case proper or wrongful. 
The Court will treat as properly done that which it would have ordered 
to be done ; the burden, no doubt, is upon the person who has done the 
act of showing that it would have been so ordered ; in this case that is 
admitted by the answer. That being so, W. F. Seagram, who was 
accountable for the money, was also entitled to the income, and during 
his life the statute did not run : Burrell v. Earl of Egremont.' As to 
acquiescence, the more reasonable presumption is, that W. Lye Sea- 
gram, knowing his father to be a solvent person, agreed to leave the 
monej' in his hands during his life rather than incur the expense of a 
suit to have it secured. 

Februaky 14. 

LoBD RoMiLLf, M. R. This is a suit instituted by a grandson against 
his grandfather's legal personal representative, to obtain payment out 
of his grandfather's estate of the money obtained by him during his 
lifetime by felling timber when he was tenant for life, impeachable for 
waste. 

1 3 Atk. 94. 2 31 Beav. 486. s 2 My. & Cr. 309. * 32 Beav. 509. 

6 Joh. 517. ' 28 Beav. 303. ' 7 Bear. 205. 
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His Lordship then stated the facts, and continued : The question is, 
whether after this lapse of time the plaintiff can require the grand- 
father's executor to account for the money which he received. If there 
is any trust, he unquestionably can ; if there is no trust, if it was a 
wrongful act by the grandfather, then the Statute of Limitations will 
have run, and wiU have baiTcd the right of the plaintiff. 

The rnanner in which the plaintiff seeks to make out the trust is this : 
he says, at maturity timber ma^- properly be cut by the tenant for life, 
although he is impeachable for waste, with this condition, that the pro- 
duce must be invested upon the same trust as that upon which the estate 
was held, and that the tenant for life is entitled to take the interest of 
the money. Unless the cutting is sanctioned by the Court of Chancery, 
I am disposed to think that it is a wrongful act ; it is difficult to ascer- 
tain whether the timber had arrived at maturity or not ; the tenant for 
life makes himself the sole judge of that — he does it without authority. 
If he had done it with authority, or if he had invested the produce of 
the timber, and treated it as a trust fund, in which case a trust would 
have arisen, then I entertain no doubt that he would have constituted 
himself a trustee for the persons entitled to the estate, and that no time 
would have been any bar to the right of recovery against him. But it 
appears from his books that he did not do so ; he treated the money as 
his own, and dealt with it as if he were the absolute owner of it, as he 
did with the other produce of his estate. 

Now it is to be observed in this case that the estate is limited, after 
the estate for life, to the plaintiff's father in fee. If it had been limited 
to him in tail a very different question would have arisen, because then 
he could not have disposed of his interest in remainder after the estate 
for life without executing a disentailing deed, which he did not do ; but 
as it was, the plaintiff's father, being tenant in fee, was the absolute 
owner of the capital of this monej', subject to the life estate of the plain- 
tiff's grandfather therein. I think, therefore, I must treat this exactly 
as if the plaintiff's father were now asking for the money. The plaintiff 
can only claim through his father ; but if the father were plaintiff, the 
question would be, "Why is it you have come so late, and what pi-oof 
do you offer of being ignorant of the fact of this timber being cut, and 
of the wrongful act of your father ; and why did j-ou wait till after the 
death of your father?" And what makes it much more strong is, that 
they had been living together as partners until within a short time of 
the death of the plaintiff's father ; and this is money which may have 
been taken into account, and the question may have been settled 
between them. The only persons who could answer these questions are 
now dead ; every presumption, therefore, in ray opinion, must be made 
in favor of time in such a case. On the part of the plaintiff personally, 
unquestionably there is no laches ; but if he can only claim tlii'ough his 
father, he must stand exactly in the same position as if the father were 
here making the claim. 

I think that time must be considered to have run from the period 
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when the plaintiff's father attained the age of twenty-one years, and 
that the claim is barred by the statute. I am also of opinion that, even 
if the statute had no application to this case, on the ground of the lapse 
of time, and of the necessity of making every reasonable presumption in 
favor of the estate of the grandfather, I must consider that this claim, 
whatever it is, was settled between the grandfather and the father dur- 
ing their lifetime, and that the plaintiff cannot now make any claim for 
an account against his estate for timber which was cut before his father's 
death. He is entitled to an account of the money received for timber 
cut since the 1st of April, 1844 ; and if the parties cannot agree upon 
the amount of it, I shall dh-ect an account to be taken of what the 
amount is, and direct payment accordingly. But as this was offered 
before the answer was put in, I accede to the argument that the plain- 
tiff should pay the costs from the time when the offer was made, up to 
and including the hearing. The bill must be dismissed so far as it seeks 
an account of the moneys received in the lifetime of W. Lye Seagram. 



SAME CASE ON APPEAL. 

Befoee Loed Chelmsford, C, Jitlt 10 and 13, 1867. 

[Beported in Law Reports, 2 Chancery Appeals, 628.] 

Mr. Selwtn, Q. C, and Mr. Wie&ens, for the plaintiff. The Statute 
of Limitations does not apply in this ease until the death of the tenant 
for hfe, as he did merely what the Court would have directed him to do 
in cutting the timber, and he properly kept the proceeds untU his death, 
when the remainder-man became entitled to them. Whether he actually 
invested them, or did not, makes no difference, for the money would 
follow the inheritance : Gent v. Harrison ; ^ and if the tenant for life did 
what was right in cutting the timber he would be entitled to the income 
for his life : Bagot v. Bagot.^ A suit does not make a thing right or 
wrong, and can never be necessary in such a case except for the pro- 
tection of the tenant for life. The only right the remainder-man has, is 
to see the money properly invested, and he is not obliged to apply untU 
the death of the tenant for life. 

But assuming that the tenant for life was not entitled to the income, 
then the Statute of Limitations has not run, because the father became 
administrator to his son, and the same hand therefore was to pay and 
to receive : Burrell v. Earl of Egremont,' Wynn v. Styan.^ If he had 
either invested the money, or declared himself trustee, the statute would 
not have run, and what advantage can he derive from not having done 
that which he ought to have done ? He was the trustee, as he had the 

1 Joh. 517. « 32 Beav. 509. » 7 Beav. 205. * 2 Ph. 303. 
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legal estate and no trustees were interposed. If it is held that the statute 
runs in this case, it is a clear encouragement to a tenant for life to cut 
timber without applying to the Court, as he has then an opportunity of 
saying that the timber was wrongfully cut, and that he claims the benefit 
of the statute. 

Mr. Southgate, Q. C. (Mr. W. W. Cooper with him), for the de- 
fendant. The only case where the C!ourt has given a subsequent sanc- 
tion to the cutting of timber is Waldo v. Waldo,* and there it was cut 
by a trustee. Of course the Court sanctions proper acts done by a 
trustee, but here we are dealing with legal estates. The Court will only 
sanction the cutting of timber where it is decaying, or injurious to other 
timber : Hussey v. Hussey ; ^ and wUl in no other case give the income 
to the tenant for life : Perrot v. Perrot,' Whitfield v. Bewit,* Bewick 
V. Whitfield,^ Wickham v. Wickham,' Lushington v. Boldero.' It is 
true that the text-books treat the tenant for life as entitled to the income, 
but the only case is Tooker v. Annesley.* 

The Lord Chancellor stopped Mr. Southgate, and said that he had 
been considering the case, and would hear the reply. 

Mr. Selwyn, in reply. In Ferrand v. Wilson,^ Vice-Chancellor Wood 
says he has repeatedly ordered timber to be cut, and there is no difi'er- 
ence between decaying timber and timber fit to be cut, and the tenant 
;for life is, in chancery, always considered to be entitled to the income, 
and therefore the statute does not run in his favor. 

Lord Chelmsford, L. C. The question to be detennined in this ease 
is, whether the plaintiff is entitled to institute a suit against the personal 
representative of his grandfather to obtain payment out of his estate of 
the amount received by him for timber which he cut down and sold dur- 
ing the time that he was tenant for life impeachable for waste. [His 
Lordship then stated the facts of the case.] 

It is contended on the part of the plaintiff that the tenant for life 
having merely done what the Court, upon application, would have sanc- 
tioned, the case must be considered as if everything had been done 
under the authority of the Court, and as if the money produced by the 
sale of the timber had been invested and the interest received by the 
tenant for life, the right of the reversioner to the principal not accruing 
till the death of the tenant for life. 

There can be no doubt, as the counsel for the plaintiff said, that what 
a trustee would be ordered by the Court to do is valid if done by him 
without the previous authority of the Court. But I do not see how that 
rule of equity can apply to a case where the act when done was wrongful, 
and where the tenant for life had no right to assume, when he did it, 
that the Court, if appUed to, would have sanctioned it. I am strongly 
of opinion that if an application had been made to the Court it would 

1 12 Sim. 107. ^ 5 Madd. 44. « 8 Atk. 94. 

« 2 P. Wms. 240. 6 3 jbid, 267. 6 19 Ves. 419. 

' 15 Beav. 1 ; see Craig on Trees, p' 124. 

8 5 Sim. 235. » 4 Hare, 344. 
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not, under the circumstances, have allowed this timber to be cut. It is 
said, indeed, that " it was ripe for felling when so cut," but not that it 
was necessar}' to be cut, either on account of decay or because of over- 
crowding. And the remainder-man in fee being at the time of the first 
cutting under age, I do not think that the Court would have been justified 
in ordering the timber to be cut upon the application of the tenant for 
life, merely because it was ripe for cutting. In Hussey v. Hussey^ it 
was said by Sir John Leach, that where there is a tenant for life im- 
peachable for waste, the Court can only authorize the cutting of such 
timber as is decaying, or which it is beneficial to cut by reason that it 
injures the growth of other trees. This was Lord Talbot's opinion, in 
the case of Bewick v. Whitfield,'' where he said: "With regard to the 
timber plainly decaying, it is for the benefit of the persons entitled to 
the inheritance that it should be cut down, otherwise it would become 
of no value." If the tenant for life in this case had applied to the Court 
for leave to cut the timber, he must have shown that it would be for the 
benefit of the person in remainder that the timber should be cut, and 
therefore it is incorrect to assume, as is done both in the bUl and 
answer, that nothing more being stated than that the timber was ripe 
for felling, the Court, if applied to for that purpose, would have ordered 
it to be cut. 

It was said that where there is a tenant for life impeachable for 
waste, he is entitled for his life to the interest of the money produced 
from the sale of timber cut down and sold under the authoritj' of 
the Court. And Vice-Chancellor Wood, in the case of Gent v. Har- 
rison,* expressed a similar opinion where the timber was rightfully cut. 
The case of Waldo v. Waldo * hardly reaches to the full extent of the 
proposition, because there the tenant for life had an interest in the 
timber beyond her right in it whUe standing, being entitled to cut it 
down for repairs. Of this right she was deprived, although it appeared 
that there remained standing on the estate timber amply sufficient for 
future repairs. But whatever may be the course adopted by the Court 
where a tenant for life impeachable for waste obtains its leave to cut 
down timber, I entertain- no doubt that if he takes upon himself to cut 
and seU timber without authority, he does it at his peril, and he can 
never be permitted to derive any advantage from his wrongful act. 
There is abundant authority for this, but I need only mention the case 
of Williams v. Duke of Bolton.^ 

The act of the tenant for life being, therefore, a tortious act, the 
remainder-man might either have brought an action of trover for the 
trees which became his property from the moment the^- were felled, or 
an action for money had and received for the produce of the sale. He 
might also have instituted a suit in equity ; for, as Lord Macclesfield 
said, in Whitfield v. Bewit," it may be very necessary for the party who 

1 5 Madd. 44. = 8 P. Wms. 267. 

8 Joh. 517 ; see also Craig on Trees, p. 146. ♦ 12 Sim. 107. 

6 3 P. Wms. 268 n. '2 Ibid. 240. 
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has the inheritance to bring his bill in this Court, because it may be 
impossible for him to discover the value of the timber, it being in the 
possession of, and cut down by, the tenant for life. But if the Statute 
of Limitations had run against his remedy at law, it would be too late 
to institute a suit in equity for an account of moneys received in respect 
of timber cut and sold. 

At the time of the first cutting, in 1831, William Lye Seagram was 
under age, but he attained his majority in 1834. From that time the 
statute began to run, and in respect of the first cuttings, the remedy of 
William Lye Seagram was barred at his death in 1844. 

The next cutting, which took place during the life of William Lye 
Seagram, was in 1842 ; of course, as in the former instance, the act being 
wrongful, the statute began to run immediately. But on the death of 
William Lye Seagram, his father, the tenant for life, took out adminis- 
tration, and became the person entitled to receive as well as liable to 
pay for the wrong done to the remainder-man. It occurred to me, a,t 
this part of the case, to express a doubt whether the Statute of Limita- 
tions, having once begun to run, could ever be stopped. But upon 
examination of the authorities, I am disposed to think that my sugges- 
tion was not well founded. It appears from Nedham's Case,* and 
Wankford v. Wankford,^ that where administration of the goods of a 
creditor is committed to a debtor, this being by act of law, is not an 
extinction of the debt, but a suspension of the remedy. As, therefore, 
during the life of William Frowd Seagram, there could be no action 
brought, the running of the statute was stopped until his death in 1864, 
and the bill was filed on the 26th March, 1866. As far as the case 
rests upon the statute, I think that the plaintifl"is entitled to an account 
of the timber cut in 1842, and in the two following years, during the 
lifetime of WUliam Lye Seagram. If it had been necessary to consider 
the case apart from the statute, it might, in my opinion, be fairlj' pre- 
sumed, from length of time, that the parties had either settled accounts, 
or that the plaintiff's father had waived his claim in respect of the timber 
cut in 1831. But I do not see my way clearly to such a presumption 
as to the cuttings in 1842, 1843, and March, 1844. The plaintiflT's 
right to an account of the timber cut during these periods not being 
barred by the Statute of Limitations, and there being no sufficient 
grounds to raise the presumption of a settlement of his claim, I think 
that the decree of the Master of the Rolls must be varied so as to make 
the account embrace the years 1842, 1843, and March, 1844 ; and that 
in all other respects it must be affirmed. 

Mr. Southgate, and Mr. W. W. Cooper, called his Lordship's attention 
to Ehodes v. Smethurst,^ as to the suspension of the time of running 
of the statute, and to Tullet v. Tullet,* as showing that the heir, and not 
the administrator, would be entitled to the money ; and that therefore 
the question did not arise. 

1 8 Rep. 135 a. 2 1 Salk. 299. » 4 M. & W. 42. 

* 1 Amb. 870; 1 Dick. 322; see also Craig on Trees, pp. 84, 110. 
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The Lord Chancellor said that in Rhodes v. Smethurst the credi- 
tor, not the debtor, was the executor, and that as the remainder-man 
might have brought trover, his administrator, and not his heir, must be 
entitled to the money. 



SOWERBY V. FRYER. 

Befoeb Sir W. M. James, V. C, June 8 and 26, 1869. 

[Reported in Law Bepais, 8 Equity Cases, 417.] 

This bill was filed on the 14th of December, 1868, by Thomas Benn 
Sowerby, the owner of the next presentation, in a certain event, 
to the vicarage and parish church of Eltham, Kent, against the Rev. 
Charles Gulliver Frj-er, of the age of sixty and upwards, the vicar of 
Eltham. 

By a deed dated the 26th day of July, 1860, the rights of presentation 
to the above vicarage and parish church which should happen after the 
execution of the deed, if and so often as the vicarage and parish church 
should become vacant during the life of a lady named Helen Ehzabeth 
Fryer, aged about forty-eight at the filing of the bUl, were vested in the 
plaintiff. 

The bill stated that the vicarage of Eltham comprised gardens and 
pleasure grounds, and a piece of meadow land containing about 4a. 3r. ; 
that shortlj' before the filing of the bUl the defendant had, without obtain- 
ing the consent of an^^ other person, caused to be cut down the greater 
part of the timber and other trees and underwood in the garden, plea- 
sure grounds, and premises belonging to the vicarage, and had ofiered 
the same for sale ; that the market value of such timber was about 300/. , 
and its value, when standing, as an ornament, shelter, and protection 
to the garden and pleasure grounds much more ; that the defendant 
refused to account ; that the plaintiff was unable to state the amount of 
the proceeds of sale ; that the defendant threatened and intended, with- 
out consent of any other person, to cut the rest of the timber, trees, and 
underwood ; and that the value of the plaintiff's right to the next pre- 
sentation had been seriously prejudiced and diminished ; and prayed as 
follows : — 

' ' That an account may be taken of all the timber and other trees and 
underwood cut down by, or by order or permission of, the defendant in 
or upon the garden, pleasure grounds, and other lands belonging to the 
said vicarage of Eltham, and of the value thereof, and of the moneys 
arising from the sale thereof; and that the defendant may be ordered 
to pay what may be found to be due from him on taking such account. 

"That the defendant, his agents, servants, and workmen may be 
restrained by injunction of this honorable Court from selling any timber 
and other trees and underwood heretofore cut down, or to be cut down, 
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by him or them in or upon the said garden, pleasure grounds, and lands, 
and now remaining unsold, and may also be restrained by the like injunc- 
tion from hereafter felling, cutting, or lopping any timber, trees, or un- 
derwood standing or growing on the same premises (except such trees 
as may be required for the repairs necessary to be done in or upon the 
buildings or lands of the said vicarage), and from committing any other 
waste, spoil, or destruction on the said lands, buildings, and premises, 
or any other part thereof. 

" That proper damages may be ordered to be paid by the defendant 
to the plaintiff for the injury done to him by reason of the wrongful acts 
aforesaid ; and that proper directions may be given for assessing such 
damages ; " and for all necessary declarations, inquiries, and accounts, 
and costs against the defendant. 

From the evidence in support of the motion for an injunction, it 
appeared that twenty trees had been cut. They had not been sold. 

On the 17th of December the motion for an injunction was ordered 
to stand over on the defendant's undertaking, and leave was given to 
amend the bill without prejudice to the notice of motion ; and on the 
11th of January the motion was ordered to stand to the hearing of the 
cause, the defendant continuing his undertaking. 

On the 12th of January the defendant filed a voluntary answer, in 
which he said, that about half of the meadow in question, being the 
portion nearest to the house, did not belong to the vicarage in July, 
1860, when the plaintiff purchased his contingent right to the next pre- 
sentation, and was acquired in November, 1861, in exchange for an 
outlying portion of glebe ; that there was no underwood on anj- part of 
the lands ; that the trees as they stood made the vicarage-house damp 
and unhealthy', were required for necessary and proper repairs, and 
injured the meadow and younger trees ; and that the trees cut down 
would not realize 1001. Defendant said he intended to apply so 
much of the timber as was suitable in specie, and the proceeds of the 
sale of the rest in repairs of the house, buildings, and premises. He 
further said that no remonstrance or communication of any sort was 
made to him on behalf of the plaintiff until a copy of the bill was served 
on him. He said that no portion of the timber had been removed, but 
that he intended to sell some portions for the purposes before stated. 
He had at various times, during his tenure of the vicarage, cut and 
lopped trees on the premises, but only according to what he believed to 
be the custom of the country, and the right and custom of the vicars 
holding the living. 

The bill was amended in February by stating the title to the advow- 
son, and adding as co-defendants. Sir Edward Henry Page TurriSr, the 
equitable owner of the advowson for an estate in tail male expectant on 
the death of Helen E. Fryer without male issue, and Albert Glennie 
Perring, in whom was vested the legal estate in the advowson. 

The cause now came on upon motion for decree. 

The evidence as to the amount of damage was irreconcilable. Plain- 
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tiff's -witnesses estimated the damage to his right of presentation at 
350?. ; the defendant Frjer's witnesses said that the outside value of 
the timber was 150/. ; and that its removal had increased the healthiness 
and comfort of the house as a residence. 

Plaintiff's evidence also went to show that the vicarage-house had 
been neglected and was greatly out of repair, the defendant having been 
the incumbent for upwards of twentj- years ; also that the timber was 
ornamental timber. 

The defendant's evidence, on the other hand, was that much more 
repairs were required than the value of this timber would amount to ; 
and that there was, upon this property, especially upon the outbuild- 
ings, which were of no value at all, and which he, the defendant Fryer, 
might be obliged to keep up, a good deal of woodwork, for which about 
one third of this timber might be required. 

Mr. Kay, Q. C., and Mr. Osborne Morgan, for the plaintiff. The de- 
fendant has no right (without the proper consent) to cut any timber, 
and a fortiori not ornamental timber. A vicar has no better right than 
an ordinary tenant for life : Duke of Marlborough v. St. John.^ 

No doubt a vicar may cut timber for necessary woodwork repairs to 
the vicarage-house, buildings, and premises ; but not for the purpose of 
making a general repairing fund : Duke of Marlborough v. St. John.^ 

The Vice-Chancelloe asked whether the plaintiff could sustain his 
praj'er for an account. 

Mr. Kay. In this instance, as a matter of fact, no sale has taken 
place. 

Mr. Karslake, Q. C, and Mr. Biggins., for the defendant Frj-er. The 
answer to the bill is, that whatever we have done we did completely, 
before the filing of the bill ; and that we did all we have done with the 
knowledge of the plaintiff. 

The plaintiff's interest is not sufficient to sustain the suit. He has 
no more than a contingent right to the next presentation, the contin- 
gency being the occurrence of the vacancy in Miss Fryer's lifetime. 

As to the account, it is clear the plaintiff is not entitled : Knight v. 
Mosely,' Holden v. Weekes.* 

For the rest, what the defendant says is, that he never intended to 
cut except so far as was required for necessary and proper repairs. 
The only question is, whether, a particular kind of repairs being neces- 
sary, and some of the timber being unsuitable, such part of the timber 
may not be sold and the proceeds appUed to the particular repairs. 
This we say is borne out by the remarks of Lord Eldon, in Wither v. 
Dean and Chapter of Winchester,^ on Knight v. Mosely,' vhere Lord 
Hardwicke is reported to have said, " Parsons may fell timber and dig 
stone to repair ; and they have been indulged in selling such timber or 
stone where the money has been applied in repairs." [They also cited 
Kerr on injunctions.'] 

. 1 5 De G. & Sm. 174. « Ibid. 181. » Amb. 176. * IJ. & H. 278. 

8 3 Mer. 421, 426. ' Amb. 176. ' Page 265, 
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In Bartlett v. Phillips,^ where it was held that a vicar had wrongfully 
worked mines, the moneys arising from such working were ordered to 
be laid out for the permanent benefit and improvement of the vicarage ; 
and this is precisely the object to which the defendant proposes to 
dedicate the proceeds of this timber. 

The whole suit, therefore, is unnecessary and misconceived, and the 
bill should be dismissed. 

[They referred to Stratchy v. Francis,'' S. C. Bradley v. Stratchy,* 
Jefferson v. Bishop of Durham,* Marriott v. Tarpley.^] 

Sir W. M. James, V. C. In this case the plaintiff is, in my judgment, 
clearly entitled to the interposition of the Court. 

The question is, whether the defendant is legally justified in doing 
the acts complained of. If he be not justified in so doing, the plaintiff, 
as the immediate owner of the advowson, is the proper person to apply 
to this Court for an injunction to prevent mischief which he is, to a cer- 
tain extent, still in a position to prevent. 

The defendant is, and has been for upwards of twenty years, the vicar 
of Eltham. During those twenty years it has been his duty to keep the 
vicarage-house and premises in repair. It is alleged that he has allowed 
the vicarage-house, and especially the woodwork of it, to fall into a dis- 
graceful state of dilapidation. Then he has cut down a number, the 
whole, in fact, of one row of an avenue, of elm-trees. 

The plaintiff says the defendant has no right to cut timber. As a 
general rule, that is true ; a vicar or rector has no right to cut timber, 
except for a certain limited purpose, namely, that it may be applied 
specifically to woodwork repairs which are about to be done ; and per- 
haps, ha-^-ing a right to cut down timber for that purpose, he maj- also 
procure an equivalent amount of other timber by disposing of the first 
on the spot where he cuts it, and getting some other timber at a more 
convenient place. Lord Eldon's remark in "Wither v. Dean and Chapter 
of Winchester ° seems to go to this, — that it would be absurd to make 
a man who has cut down timber on an estate drag that self-same timber 
the whole distance to the spot — it may be half a dozen or ten miles off 
— where it is wanted.' It will come to the same thing whether he uses 
the specific timber he has cut upon the woodwork repairs, or whether he 
sells it and buys other timber of equal value to be applied to the same 
purposes. 

But it is quite clear that a vicar is not entitled to cut timber from the 
glebe for the purpose of forming a fund to repair dilapidations which 
he ought never to have allowed to occur, and to relieve his own estate 
from liabilitj' for the amount of those dilapidations when his successor 
comes in. 

In this instance it is not pretended that the amount of timber which 

1 4 De G. & J. 414. = 2 Atk. 217. » Barn. Ch. 399. 

* 1 B. & P. 105. 6 9 Sim. 279. « 8 Mer. 421, 426. 

' In Wither v. Dean and Chapter of Winchester, the timber proposed to be cut 
was eighteen miles distant from the cathedral church. 
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has been cut by tMs defendant was ever meant or intended to be applied 
to woodwork repairs ; and it is in evidence that a much larger sum is 
wanted for repairs than the value of this timber will amount to. 

Then the plaintiff, finding the defendant cutting down timber in viola- 
tion of the law, comes here for an injunction to restrain him from cut- 
ting down more. The defendant may say, " In my own breast I have 
determined not to cut down a single tree more ; therefore you are pre- 
mature in coming to this Court for an injunction." But when a man has 
committed a wrong, there is nothing to show that he will not commit a 
further wrong. The plaintiff has been in time to prevent further waste, 
and to stop the sale of the timber. 

Now it is laid down in the cases of Knight v. Moselj','' and Holden v. 
Weekes,^ that a patron cannot file a bill for an account. I confess that 
doctrine has always seemed to me to be utterly unintelligible. I never 
could understand why a vicar who has wrongfully' cut timber should not 
be called to account for the proceeds after he has turned it into money, 
in order that they may be invested for the benefit of the advowson ; it 
being conceded that the patron is entitled to the specific timber. 

Here, however, I can grant the plaintiff relief without violating any 
decision, or supposed decision, of that kind, for this timber, though cut, 
has not been sold. 

There will be, therefore, a perpetual injunction as prayed by the bill ; 
and the defendant must pay the costs of the suit, the plaintiff pacing 
the costs of the defendants other than the vicar, and recovering them 
over against the first defendant. The timber must be sold, and the pro- 
ceeds brought into court, with liberty generally to apply, and liberty to 
the defendant to apply in Chambers as to the proceeds of such part of 
the timber as would have been applicable to woodwork repairs " actually 
about to be done to the property." 

June 26. 
The matter was mentioned again to-day, and the following order 
made : — 

The defendant Fryer waiving Buch liberty to apply In Chambers as above men- 
tioned, he is to be at liberty to purchase the timber as it lies, at suuh marketable 
price as Mr. Glutton, or some valuer to be agreed upon by the parties, shall name ; 
with liberty to apply at Chambers as to the costs of such valuation. 

1 Amb. 176. 2 IJ. & H. 278. 
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BIRCH-WOLFE v. BIRCH, 

Befoee Sib W. M. James, V. C, Maech 15, 1870. 

[Reported in Law Reports, 9 Equity Cases, 683.] 

John Biech, bj"^ his will, dated the 8th of December, 1823, devised 
the residue of his real estate, eomprisiug hereditaments called the 
Woodhall Estate, situate in the counties of Essex and Herts, to 
trustees and their heirs, to the use of Richard Birch and his assigns for 
life, remainder to the use of trustees during the Ufe of Richard Birch to 
presei-ve contingent remainders, remainders to the first and other sons 
of Richard Birch successively in tail male ; with remainders to uses in 
like terms in favor of the Rev. William Birch, brother of Richard, 
Thomas Birch, another brother of Richard, and John Lewis Wolfe, 
successively, and their first and other sons in tail male, remainder to 
the right heirs of the testator. It was provided that persons taking 
the estates in possession under the will should take the name of Wolfe ; 
and the will also contained this proviso : — 

" Provided also, and I do hereby further declare, that it shall be law- 
ful for the said Richard Birch, and the several other persons who shall 
become beneficially entitled to my said estates under the limitations 
aforesaid, as and when they shall respectively come into the possession 
thereof from time to time, to fell and convert such timber and woods 
growing thereon (except the ornamental timber and trees in and about 
my mansion of Woodhall) as may be necessary for the repairs of the 
said estates." 

The testator died in 1827, leaving Richard Birch his heir-at-law. 

Richard Birch, on the testator's death, entered into possession and 
receipt of the rents and profits as tenant for life, and took and used the 
name and arms of Wolfe. By his will he devised the residue of his real 
estate, which included the reversion in fee, and of his personal estate, to 
his brother WiUiam, whom he appointed his executor. 

Richard Birch- Wolfe died, without having had issue, in March, 1859. 
Upon his death the Rev. William Birch entered into possession and 
receipt of the rents and profits as tenant for life, and took and used the 
name and arms of Wolfe. By his will he appointed the Rev. John 
Hodgson (since deceased) and the Rev. Henry Mildred Birch his 
executors ; and gave and devised the residue of his propertj', real and 
personal, to Hodgson and H. M. Birch upon trust, as soon as conve- 
niently might be after his decease, to sell and convert the same and in- 
vest the proceeds, and stand possessed of the investments and income 
upon trusts for the benefit of his widow. Marianne Birch- Wolfe, for life, 
and after her decease (subject to a contingent legacy bequeathed by a 
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codicil) , as to one moiety for her appointees, and as to the other moiety 
for Louisa Gwilt, spinster. 

William Birch-Wolfe died, without having had issue, in September, 
1864. Upon his death, Thomas Birch entered into possession and re- 
ceipt of the rents and profits, and took and used the name and arms of 
Wolfe. He had had no issue up to the present time. 

This bill was filed on the 6th of May, 1869, by Thomas Birch- Wolfe 
against the Rev. Henry Mildred Birch and John Lewis Wolfe, stating 
that when the plaintiff entered into possession the mansion-house and 
many of the outbuildings were out of repair ; that each of the tenants 
for life, Richard and WiUiam Birch- Wolfe, felled a large quantity of 
timber, and wrongfully and improperly sold the same, and appUed the 
proceeds of sale to his own use ; and prayed for a declaration that 
Richard Birch- Wolfe and William Birch- Wolfe respectively were liable 
to account for the proceeds of all timber and other trees on the de- 
vised estates which were felled b^' them respectively, or by their respec- 
tive orders, and which were not used for repairs ; and that their respective 
estates were accountable for such proceeds, with compound interest 
thereon, from the respective times of the sums having been received ; 
that the amount of such proceeds and interest might be ascertained, and 
for that purpose accounts taken ; and that such amount might be paid 
out of the estate, personal and real, of William Birch- Wolfe ; and, 
unless the defendant Henry M. Birch should admit assets, for adminis- 
tration of William Birch- Wolfe's estate ; that such amount as above- 
mentioned might be paid into court in the cause, and that so much 
thereof as should be in excess of the amount computed up to the de- 
cease of William Birch- Wolfe might be paid to the plaintiff, that the 
residue might be laid out under the direction of the Court in the pur- 
chase of land, and that such land might be settled to the uses of the 
testator John Wolfe's will ; and that in the mean time the money might 
be invested in stock, and the interest paid to the petitioners, or to the 
person for the time being entitled in possession to the estates. 

The defendant, the Rev. H. M. Birch, stated in his answer that, soon 
after the death of William Birch- Wolfe, a claim was made by the plain- 
tiff against his estate for dilapidations of the mansion-house and out- 
buildings, and that he, the defendant, having been adi-ised that the 
claim was valid as to such dilapidations and want of repair as had 
occurred within six months before the death, paid to the plaintiff 
210?., the amount at which such dilapidations and want of repairs were 

valued. 

He submitted the question of whether Richard and William Birch- 
Wolfe were not entitled to fell the timber and sell the same, and apply 
the proceeds in repairs, or, at all events, in the purchase of timber to 
be used in repairs. 

To the best of his information and belief he denied that Richard 
Birch- Wolfe had ever felled any timber on the Woodhall estate. 

He said he had been informed and believed that, within two years or 



346 BIECH-WOLFE V. BIKCH. [CHAP. V. 

thereabouts of his death, William Birch- Wolfe caused timber and other 
trees to be felled on the estate, and that such timber and trees were sold 
by his order by auction and private contract in the month of June, 1864 ; 
that after his death the auctioneers accounted to the defendant and his 
co-executor in respect of such sales, and paid them the net proceeds 
after deducting expenses, such proceeds consisting of two sums of 392Z. 
6s. id. and 109?. 3s. for timber, and 721. for bark. He believed the 
expenses of William Birch- Wolfe in felling such timber were consider- 
able, but defendant had never been able to ascertain the exact amount 
of them. The above sums had been invested, and the income paid to 
Marianne Birch- Wolfe. 

Defendant further claimed the benefit of the 3 & 4 Will. IV., c. 27, and 
all the other Statutes of Limitation. 

The results of the evidence are given in his Honor's judgment. It 
appeared that a considerable quantity of wood had been cut bj' the first 
tenant for life, but of this a large portion consisted of thinnings of fir 
plantations. It was contended that these thinnings were timber ; but 
no custom was alleged, and His Honor, in the course of the discussion, 
held that they clearly were not timber. 

Mr. Kay, Q. C, and Mr. Charles Ball, for the plaintiff. The follow- 
ing are authorities which show that such a bill as this may be filed by a 
tenant for life. 

In Duke of Leeds v. Earl Amherst,^ acts of equitable waste were 
committed by a tenant for life ; and tenant in taU in remainder, two 
years after the death of the tenant for life, brought a suit in respect of 
them. It was shown that he was aware of the acts of waste twelve 
years previously, he having attained twenty-one nine years before that. 
Vice-Chancellor Shadwell held ^ that length of time was no bar. It 
was true, he observed, that the claim arose at the moment when the 
acts were committed ; but at that time the Duke was an infant. Directly 
he attained full age, he might have filed the bill, but was not obliged to 
do so. Until the death of the tenant for life, the claim did not arise in 
such a state as that it could be barred bj' length of time. This was 
affirmed on appeal,' Lord Cottenham, C, observing that the 2d, 3d, 
4th, and 5th sections of the 3 & 4 Will. IV., c. 27, all applied more or 
less to the subject, and that they all gave to the tenant in tail his 
remedy from the time at which his estate vested in possession. In 
this, which was a case of equitable waste, equity would follow the law. 
Garth v. Cotton * was a case of equitable waste by collusion between 
tenant for life and remainder-man. The act was in 1714 ; the plaintiff, 
a son of the tenant for life, was born in 1724 ; in 1727 the tenant for 
life died ; in 1745 the plaintiff, being tenant in tail in possession, at- 
tained twenty-one, and suffered a recovery to the use of himself and his 
heirs, and in 1748 filed the bill. His remedy was held to have fii-st 
accrued in 1745. 

1 14 Sim. 357. « 14 Sim. 865. 

3 2 Ph. 117. 4 1 Ves. Sen. 524, 546 ; 1 Dick. 188. 



CHAP, v.] BIKCH-WOLFE V. BIBCH. 347 

In the present case the tenant for life hnpeachable of waste was him- 
self the wrong-doer. This circumstance formed the distinction in Wil- 
liams V. Duke of Bolton ; ^ which was followed by Powlett v. Duchess of 
Bolton ; ^ and the right of the owner of the first estate of inheritance to 
come into equity for an account is established by Whitfield v. Bewit,* 
Lee V. Alston,^ and Bagot v. Bagot.^ 

Here we have collusion, as in Garth v. Cotton ; and, at all events, 
when the remedy is only an equitable remedy, the statute does not be- 
gin to run until the right of the plaintiff falls into possession : Duke of 
Leeds v. Earl Amherst." 

Had the plaintiff been a tenant for life in remainder onl}^ instead of 
in possession, he would have been entitled to file this bill, founded on 
his right to the waste and shade : Perrot v. Perrot,' Powlett v. Duchess 
of Bolton,^ and Davis v. Leo.' 

Mr. Goren, for the defendant John Lewis Wolfe, supported the plain- 
tiff's case. 

Mr. Ckitty (Mr. Morgan, Q. C, with him), for the defendant H. M. 
Birch : — 

The suit is vexatious ; the demand being so trifling in amount as to 
be beneath the notice of the Court. [Upon this point the evidence was 
gone into.] 

Amount of injury is an important element in these cases. Where a 
son brought a bill against his father, who was tenant for life without 
impeachment of waste, for puUing up a deal floor, the Court said there 
must be actual spoliation to support such a bill : Peirs v. Peirs.^" 

In PhUlipps V. Smith" it is laid down that cuttings even of timber, 
which are not prejudicial to the inheritance, are not waste. 

Pidgeley v. Eawling ^^ shows, if any authority be necessary, that thin- 
nings of fir plantations belong to the tenant for life. 

In Bateman v. Hotchkin,^' Lord Romilly considered that a tenant for 
life impeachable for waste would be entitled to such part, if any, of the 
windfall of timber "as he would be entitled to cut himself," meaning 
such part as was proper and advantageous to the inheritance for him to 
have cut. 

The power given in the will does not enlarge the ordinary legal rights 
of tenant for life, unless it be held to enable him to fell timber, and 
" convert," i.e., sell it for repairs : Sowerby v. Fryer." 

There is no express authority for the filing of such a bill as this by a 
tenant for life. There is nothing in the cases to show that (the waste 
not being equitable waste) he will not be left to his legal remedy. The 
case of Duke of Leeds v. Earl Amherst ^^ was one of equitable waste. 

1 1 Cox 72. 2 3 Ves. 374. ^ 2 P. Wms 240. 

i 1 Bro.' C. C. 194 ; 3 Bro. C. C. 37; 1 Ves. 78. ^ 32 Bear. 509. 

14 Sim. 3.57 ; 2 Ph. 117. ^ 3 Atk. 94. 

5 3 Ves 374 ' 6 Ves. 784. i» 1 Ves. Sen. 522. 

11 14 M. & W. 589, 594. i^ 2 Coll. 275. '^ 31 Beav. 486. 

w Law Kep. 8 Eq. 417. " 14 Sim. 357 ; 2 Ph. 117. 
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In Garth v. Cotton * the cuttings were large, amounting to actual spoil, 
and the suit was by a tenant in tail. In Williams v. Duke of Bolton ^ a 
very short time had elapsed since the cuttings, and the bill was a bill by 
trustees. 

[The Vice-Chancellor. If trustees to preserve contingent remain- 
ders, who are only trustees for the life of the tenant for life, may file a 
bill, why should not the tenant for life himself? I do not assent to the 
doctrine that trustees to preserve are trustees to preserve the inherit- 
ance.] 

Mr. CMtti/. In Lee v. Alston the plaintiff was tenant in fee [or in 
taiP] ; in Bagot v. Bagot * the plaintiff was tenant in tail. 

As to the statute, the case is the same as that of Seagram v. Knight,^ 
where the waste was legal waste, but the remedy was in equitj' only. 

[Lushington v. Boldero " and the cases of Eolt v. Lord Somerville ' 
and Ormonde v. Kynnersley,^ cited by Mr. Beavan in the note,' and 
Gent V. Harrison," Craig on Trees and Woods," were also refen-ed 
to.] 

Mr. Kay, in reply. 

Sir W. M. James, V. C. In this case the plaintiff files his bill as 
tenant for life under a settlement which has limited all the estates by- 
way of legal use. He was legal tenant for life in remainder after cer- 
tain other persons who were tenants for life before him, with remainder 
to their issue, which issue never came into existence. 

He complains of a wrong done to the estate, and therefore to himself 
as tenant for life, by two successive tenants for life ; there being at that 
time nobodj' entitled to bring an action in respect of the wrong, because 
the tenant for life in each case was himself entitled to the first estate of 
inheritance. 

The case is based entirely upon the authority of Williams v. Duke of 
Bolton, 1^ following Garth v. Cotton." Garth v. Cotton was this : the 
law being that the first person entitled to an immediate estate of in- 
heritance is the only person who can recover, and that he is entitled to 
recover, for his own benefit, the value of all timber cut improperly 
by a tenant impeachable for waste ; where by fraudulent collusion aud 
wrong-doing between the tenant for life and the owner of the inheritance 
in remainder, such timber is cut, the Court, by its general jurisdiction 
to repress fraud, will interfere, notwithstanding it is a legal wrong, and 
there should have been a legal remedy entitling the remainder-man to the 
value of the timber, and say, " We will not allow this fraud; we will 
bring the money, the value of the timber, into Court, there to be im- 

' 1 Ves. Sen. 524, 546 ; 1 Dick. 183. 2 1 Cox, 72. 

8 8 Bro. C. C. 37. * 32 Beav. 509. 
6 Law Rep. 2 Ch. 628. 6 15 Beav. 1. 

' 2 Eq. Cas. Ab. 759. 8 7 l. J. (Ch.) o. 8. 150; 8 Ibid. 67. 

9 15 Beav. 9. 'O Joh. 517. 
11 Pages 127-140. 12 1 Qox, 72. 
w 1 Ves. Sen. 524, 646 ; 1 Dick. 188. 
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pounded and held for the benefit of the estate, and all persons interested 
in it." That case proceeded upon the ground of actual collusion and 
fraud. 

Then the case presented itself in a new phase in Williams v. Duke of 
Bolton. In that case there was, and there could be, no actual collu- 
sion, fraud, or conspiracy, because the tenant for life and the actual 
immediate owner of the inheritance in remainder were one and the same 
person. 

Now it was said, " You must apply to that case exactly the same rule 
which was applied in Garth v. Cotton ; that is to say, j-ou must hold 
that the man in his character of remainder-man is colluding with himself 
in his character of tenant for life, and j'ou must treat him accordingly. 
You have only to appl}- that principle to this case." 

I am asked to apply that principle to the ease before me ; and I quite 
agree that as far as that principle is applicable it ought to be so ap- 
plied. But then, in order to apply that case, it is necessary I should be 
satisfied that the facts do amount to a case of actual fraud and collusion ; 
that is to sa_v, supposing there had not been that union of character be- 
tween the tenant for life and the remainder-man, but that there had been 
two distinct persons, and that what has been done by the tenant for hfe 
in possession had been done with the full knowledge, acquiescence, and 
assent of the tenant in remainder ; I must be satisfied that that would 
have been, as between those two persons, an act of fraud and collusion 
with which this Court would interfere. 

Now it does not appear to me, dealing -with what took place in the 
lifetime of the first tenant for life, that the facts come up to that, or any- 
thing like that case. When all the facts and circumstances come to be 
known, they amount to this : that during a period from the year 1838 to 
the year 1854, that is to say, during a period of sixteen j-ears, there were 
cuttings which would, after making deductions in the account for cut- 
ings of wood which cleai'ly was not timber, amount to considerably less 
than 1,000?., being cuttings on an average of something more than bQl. 
or 60Z. a year. That is not very considerable. Then there is this evi- 
dence, that during this period the same man who was making these cut' 
tings of timber (which, having regard to the evidence before me as to 
the nature of the estate, and that it is absolutely crowded with timber 
at this time, appear to me to be of the most trivial character, though 
one or two of the earlier ones were rather larger) was himself laying out 
very considerable sums of money in repairs, improvements, and in ad- 
ditions to the buildings, and even in timber repairs to this extent that 
he is alleged to have kept two carpenters in constant employment during 
almost the whole period. Regard being had to that, it would in my 
judgment be monstrous to say that a tenant in remainder, allowing a 
tenant for life to cut down timber in consideration and upon condition 
of the tenant for life doing these things for the benefit of the estate, was 
guilty of any fraudulent collusion which would induce this court to ex- 
tend this somewhat extraordinary jurisdiction to him ; and if there would 
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have been no ground for the interference of the Court in the case which 
I have supposed of tenant for life and tenant in remainder, I cannot put 
the case higher when it is the same individual who is doing the same 
thing in his double character with regard to the estate. 

I am of opinion, therefore, that it is not fitting that this Court should 
interfere upon what appears to me to be a trifling ground of complaint, 
if an}- ground of complaint there be, with respect to aU that took place 
during the lifetime of the first tenant for life. 

I maj- add, with respect to that part of the case, I think that the claim, 
if any claim there were against his estate, is barred by the Statute of 
Limitations. The tenant for hfe died a great many years ago, in 1859 ; 
and this claim of course was a claim against the assets of that tenant for 
life, and at the death of that tenant for life the claim against his estate 
became a present and immediate claim against his executors. It was 
a claim on behalf of aU the owners of the estate — all the persons 
entitled to the successive limitations of the estate. 

I know of no principle why that claim ought not to have been made 
within the period allowed hj law for making a simple demand, that is to 
saj', within six years, on the ground of his having received proceeds 
which he ought to account for. I do not see that the Statute of Limita- 
tions would not apply to that demand. 

With respect to the second tenant for life, it appears to me that the 
same principles (except that of the Statute of Limitations, upon which 
I have decided with respect to the first tenant for life) apply to all the 
earlier circumstances which took place in the lifetime of that tenant for 
life. It appears to be the fact that he also has been making repairs to 
a considerable extent. He has paid a sum of 210?. towards dilapidations 
which existed at his death, and with regard to which, as far as I can 
make out, he was under no legal liabilit}- whatever. 

I think, therefore, that as to all which was received in his lifetime, 
the bill fails in exactly the same waj^ as it fails against the last tenant 
for life. 

But there happens to be an amount not altogether inconsiderable, 
which has been received by the executors since his death, in respect of 
timber which was cut, and which was not applied towards repairs on 
the estate. The sums are 392/. 6s. 4rf., 109/. 3«., and 72/., mentioned 
in the answer. I do not think I can direct an account of the expenses 
of barking or felling the timber ; there seems to be no means of proving 
that. 

Mr. GMtty said that it was, he believed, a fact, though not proved in 
the cause, that the defendant had paid for expenses incurred by William 
Birch-Wolfe for repairs in his lifetime sums which would equal the 
above. 

The Vice-Chancellor. The defendant can have an inquirj' as to 
that, if he desires it. 

There will be a direction to take an account of the net value of all 
timber-trees felled by WUliam Birch- Wolfe, and then an inquiry whether 
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any and what snms of money were properly laid out and expended by 
him or his representatives in respect of the repairs of the settled estates 
during the whole of his life. 

Mr. Ohitty asked whether, if the parties could agree upon a sum, the 
decree might go in that form. 

The Vice-Chanoellor. Yes. The bill will be dismissed with costs 
so far as it seeks any relief against the representatives of the first tenant 
for life ; and as a large portion of the bill has failed, there will be no 
costs on either side up to the hearing. 

Mr. Ohitty said that there was no provision in the decree in the event 
of the defendant showing a balance. 

The Vice-Chancellok. If you have been laying out your money 
improvidently, you must take the consequences. 

Mr. Ohitti/. In that event, we shall have succeeded on the whole 
suit. 

The Vice-Chancellok. I think, on the whole, I will not give any 
costs up to the hearing. 

There will be liberty to apply as to the balance, if any, which is due. 



HEGGLNBOTHAM v. HAWKINS. 

Befoee Sm W. M. James and Sik G. Mellish, Loeds Justices, 
July 18 and 19, 1872. 

[Reported in Law Seports, 7 Chancery Appeals, 676.] 

Mart Higginbotham, by her will, devised certain lands at Alresford, 
in the county of Essex, to the use of Harriet Higginbotham and her 
assigns during her Kfe without impeachment of waste except voluntary 
waste in cutting down any timber other than such timber as might be 
required for the repairing of the buildings ; with remainder as to one 
moiety to the use of Elizabeth Jones and her assigns during her life 
without impeachment of waste except as aforesaid, with remainder to 
the use of G. Higginbotham and W. Higginbotham as tenants in com- 
mon in fee ; and as to the other moiety to the use of trustees during the 
life of Ann Becket without impeachment of waste except as aforesaid ; 
with remainder to the use of the eldest daughter of Ann Becket in fee. 

Mary Higginbotham died in 1856, and Harriet Higginbotham, the 
first tenant for life, died in September, 1865, leaving as her executrix 
Elizabeth Jones, who was the second tenant for life of one moiety. 

On the 27th of August, 1870, G. Higginbotham and W. Higgin- 
botham, the remainder-men in fee of one moiety, filed their original bill 
against Elizabeth Jones, as tenant for life of one moiety, and the other 
persons interested in the estate, alleging that trees had been felled and 
sold by Elizabeth Jones and the trustees of Ann Becket, and that other 
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acts of waste were threatened, and praying for an injunction, and for 
an account of timber cut. 

On the 2d of March, 1871, the plaintiffs amended their bill, introdu- 
cing charges against Elizabeth Jones, as executrix, in respect of timber 
cut in the lifetime of Harriet Higginbotharo, and praying further that 
an account might be taken of what had come to the hands of Haniet 
Higginbotham, and of Elizabeth Jones, as well as executrix of Harriet 
Higginbotham as in her own right, and for payment of what might be 
so found due to the plaintiffs. 

Several defences were made to this suit, the defendants contending 
that no waste according to the will had been committed ; and Elizabeth 
Jones contending that there was no right in equity against her as execu- 
trix of Harriet Higginbotham ; and that if there was, still any claim 
against the estate of Harriet Higginbotham was barred by the Statute 
of Limitations, no timber having been shown to have been cut in her 
hfetime within six years of the bill being amended as against ier 
representative, and, moreover, it being shown that the remainder- 
men were at the time aware that the timber was cut, and complained 
about it. 

The Vice-Chancellor (Bacon) was of opinion that waste had been 
committed, and granted an injunction and an account of all timber cut 
since the death of the testator.* 

Elizabeth Jones appealed. 

1 1872. March 19. 

Sir Ja-mes Bacon, V. C, said he liad no doubt that the plaintiffs were entitled to a 
decree, as the case of waste had been made out. His Honor then said: — 

Now it has been argued that there can be no remedy against the estate of tlie late 
Harriet Higginbotham, and the Statute of Limitations has been relied upon as an 
answer to the plaimtiffls' claim in that and in other respects. Harriet Higginbotham 
died less than six years before the filing of the bill ; the statute, therefore, in no sense 
could be an objection to the claim wliich is made against her estate, the charge being 
that she, while she was tenant for life, had despoiled the estate by converting a part 
of the inheritance to her own use, and so much therefore her estate is liable to make 
good to the persons interested in the inheritance. As to that I have not heard any 
answer, except that it was suggested by Mr. Fischer that Gent v. Harrison (Joh. 517) 
was an authority to show that the remedy, if any, was a remedy at law, and that 
there could be no claim made in this Court upon any equitable grounds. Now the 
case of Gent v. Harrison is by no means an authority for that proposition. In that 
case the tenant who had come into possession of the estate complained that, by the 
wrongful act of the former tenant for life, the estate had been turned into money, 
and had been invested, that the proceeds of the investment had been received by the 
then tenant for life, and that the money so received was the plaintiffs'. The answer 
to that was that he might bring an action for money had and received. How could 
the plaintiffs here bring any such action ■? They have no right to the income of any 
fund, for the timber has been taken from the estate ; nor is there any analogy that I 
can see between Gent v. Harrison and the present case. I am of opinion that the es- 
tate of Harriet Higginbotham is liable for all that she had done in her lifetime by 
means of the wrongful cutting, selling, and dealing with the timber. 

His Honor then said that the plaintiffs were entitled to an account of all the tim- 
ber cut. If the defendant had any case for allowance to be made to her for what she 
had done to the benefit of the estate, she could show that on the inquiry. It was 
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Mr. Fischer, Q. C, and Mr. Key, for the appellant. 

The right of the reversioner to recover the value of timber cut is a 
Legal right, and has in this case been barred by the lapse of time, which 
began to run, not from the death of the tenant for life, but from the 
cutting of the timber : Garth v. Cotton,^ Gent v. Harrison.^ At all 
events the plaintiffs have no remedy in equity against the estate of Har- 
riet Higginbotham ; the only equity in these cases is the right to an in- 
junction to which the right to an account is attached, and that fails 
when the tenant for life is dead : Jesus College v. Bloome,' Seagram v. 
Knight.* No doubt the present tenant for life is also the executrix of 
the deceased tenant, but that is an accident 

Theib Loedships were of opinion that waste had been committed, 
and only called upon the respondents as to the waste committed diuing 
the life of the former tenant for life. 

Mr. Eddis, Q.C., and Mr. Marten, for the plaintiffs. We have a 
right to follow the monej- into any hands in which we may find it, and 
to restore that which has been taken from the estate. Elizabeth Jones 
is properly brought before the Court, and must account. In Duke of 
Leeds v. Earl Amherst,' the right was held to have accrued at the death 
of the tenant for life. 

Mr. Kay, Q. C, Mr. Bodwell, and Mr. Field, for other defendants. 

Sm W. M. James, L. J. In this case the bUl was filed by the rever- 
sioners under a wUl, and prayed for an injunction and for an account of 
timber felled. The injunction was granted, as it appeared that there 
was legal waste committed by felling trees beyond what was authorized 
by the wilL But what was principally argued before us was with re- 
spect to the timber cut during the lifetime of the preceding tenant for 
life. 

Now the mere fact that the present tenant for life was also the execu- 
trix cannot make any difference ; and to so much of the suit as seeks 
an account of what was received by the preceding tenant for life there 
appear to be two answers. In the first place, it is clearly estabhshed 
that a biU will not lie for an account of timber felled anj' more than for 
any other money demand, except when the account is asked as incident 
to an injunction, and that where the plaintiff has no right to an injunc- 
tion he has no right to an account, and his remedy is at law alone. In 
this case the account prayed against the estate of the deceased tenant 
for life is not incident to the injunction against the present tenant for 
life. 

The second answer is, that the claim is barred by the statute. Be- 
yond all question it appears that there was an immediate right of action. 
Legal waste had been committed, and the right of action accrued when 

said that the amount of timber cut was very small, and ought not to have been the 
subject of a suit. But that did not at present appear, and the case must come on 
aeain for further consideration. 

1 1 Wh. & T. L. C. (3d ed.) 628, 660. » Joh. 517. » 3 Atk. 262. 

« Law Eep. 2 Ch. 628. * 2 Ph. 117. 

23 
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the wrong was committed, at which time the reversioners might have 
brought their action for money had and received. 

Therefore, in my opinion, the bill has entirely failed so far as regards 
the account against the estate of Harriet Higginbotham or her execu- 
trix in regard to what was done in her lifetime. 

As to what was received by Miss Jones after the death of Harriet 
Higginbotham, she is answerable, and she appears to have received aU 
the money. The plaintiffs are entitled to half of what Miss Jones has 
so received, and the other half belongs to the family of Mrs. Beeket. 
The sums are very small, and the Lord Justice and I are of opinion 
that we have materials enough to fix the amounts without putting the 
parties to any further expense. [His Lordship then stated the amounts.] 
As the suit has partially failed, there will be no costs. 

Sir G. Mellish, L. J,, concurred. 



RICHARD WHEELER DOHERTY, Appellant, v. JAMES CLAG- 
STON ALLMAN and W. C. DOWDEN, Respondents. 

In the House of Lords, March 29, and April 1 and 2, 1878. 
[Reported in 3 Appeal Cases, 709.] 

Appeal against an order of the Court of Appeal in Ireland, which had 
reversed a decree of the Vice-Chancellor of Ireland, made on the 4th of 
July, 1876, in a cause in which Mr. Doherty was the plaintiff, and the 
two respondents were defendants.^ 

The plaintiff had filed a bUl as landlord and reversioner against the 
defendants as assignees of the lessee to restrain them from committing 
waste bj' converting the premises, which were demised for a term of 
999 years, from corn-stores into a row of dwelling-houses.'' 

The Lord Chancellor (Lord Cairns). The question in this case 
arises upon two leases which are now vested in the respondents. One 
of them is dated in the year 1798, and is for the long term of 999 
years ; the other was granted in 1824, and is for the term of 988 years ; 
the first being at the rent of lOZ., and the second at a rent of S2l. Ids. 
The reversion to both these leases is vested in the present appellant. 

The property demised is thus described. [His Lordship read the 
description of the premises contained in each lease, and also the words 
of the covenant in each.] 

There is not in either of these leases any power of entry for breach 
of covenant, but there is a power that if rent was not duly paid and no 

' Irish Reports, 10 Equity, 862, 460. 

2 The statement of the case has been much abbreviated, and the arguments of 
counsel have been omitted ; and only so much of the judgments has been given as 
relates to the question of waste. — Ed. 
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sufficient distress found on the premises to satisfy the arrears, it should 
be lawful to the lessor to re-enter and re-possess himself of his former 
estate. . 

That is the substance of the two leases. The property demised, so 
far as it consisted of buildings, was in the form of stores, and, as we 
understand, stores for storing corn. It is stated in evidence, and does 
not appear to be a matter of controversy between the parties, that since 
the date of these leases a considerable change has occurred with refer- 
ence to the demand for buildings of this description in the neighborhood 
of Bandon ; and it is stated, and does not appear to be seriously con- 
troverted, that in the town of Bandon, which seems to lie at a lower 
level than where these stores are built, there is now a considerable — 
perhaps an exuberant — supply of store buildings, access to which, or 
facility of carriage, is greater than to this higher ground, and that, 
therefore, there is serious difficulty in obtaining a tenant for this prop- 
erty used as stores. Under these circumstances the respondent has 
had specifications prepared, which appear to be prepared in a careful, 
proper, and business-like way, and he has had a contract made in ac- 
cordance with those specifications, by which the external walls of this 
building are to be retained, and those external walls where one part of 
the building is of a lower height than the rest are to be raised, so that 
the building may be of a uniform height ; internal changes are to be 
made, internal party walls are to be introduced, the flooring is to be 
altered in its level, and six dwelling-houses are to be made out of this 
which now is one long store. Your Lordships have before you a pho- 
tograph of the building as it now appears, and an elevation of the build- 
ing as it is proposed to be has also been put in evidence ; and certainly 
it does appear a strange thing to any spectator that it should ever come 
to be a matter of grave dispute between two rational men as to whether 
that which was proposed to be done is not almost as great an improve- 
ment as could be eflFected. However, so it is, and with that state of 
things your Lordships have to deal. 

The appellant objects to this being done. The owner of the rever- 
sion subject to this long term of years objects to that which the holder 
of the lease proposes to do. He objects upon two grounds. He says, 
first, that what is proposed to be done is waste ; and, secondly, that it 
is a breach of contract. I will invert the two gi-ounds, because un- 
doubtedly if there is a breach of the contract, that is a higher and a 
stronger ground upon which to appeal to a court of equity. If there 
should be no ground for interposing by reason of a breach of contract, 
there may still, however, be ground for interposing on the gi-ound of 
waste, which I will consider afterwards. . . . 

Then with regard to the question of waste : there is no doubt that 
the Court of Chancery exercises a jurisdiction in restraining waste, and 
where waste is committed in requiring an account of the waste for the 
purpose of recompensing the person who has suffered ; but I apprehend 
it is perfectly clear that the Court of Chancery, acting in that case in 
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advance of the common-law right, will, in the first place, consider 
whether there is, or is not, any substantial damage which would accrue, 
and which is sought to be prevented, and will make that inquiry. In 
the present case it appears to me to be extremely doubtful whether any 
jury could be found, who, after this work shall be executed in the way 
that is proposed, would say that any damage had been done by the work 
to the inheritance. And I doubt, farther, whether it must not be taken 
as clear from the evidence here that any jury, or any tribunal judging 
upon the question of fact, would not saj' that, if there be technically 
what in the eye of the common law is called waste, still it is that ameli- 
orating waste which has been spoken of in several of the cases cited at 
the Bar. That which is done, if it be technically waste — and here again 
I will assume in favor of the appellant that it is technically, according 
to the common law, waste — yet it seems to me to be that ameliorating 
waste which so far from doing injury to the inheritance, improves the 
inheritance. Now, there again the course which the Court of Chancery 
ought undoubtedly to adopt would be to leave those who think they can 
obtain damages at common law to try what damages they can so obtain. 
Certainly, I think here again, the Court of Chancery would be doing 
•very great injurj- to the one side for the purpose of securing to the other 
that slightest possible sum which would at common law be considered 
the full equivalent to which he was entitled. My Lords, this was the 
view, in substance, taken by the Lord Chancellor of Ireland and the 
Lord Justice of the Court of Appeal, who in this respect differed from 
the Vice-Chancellor. I must say that I entirely concur with the 
decision at which they arrived, and therefore I would advise your 
Lordships, and move 3'our Lordships, to dismiss this appeal with 
costs. 

Lord O'Hagan. My Lords, I am of the same opinion. I have given 
much attention to the case in the course of the argument, which was 
certainly very abl^- conducted from beginning to end, and I have no rea- 
son to doubt that j'our Lordships ought to concur with the view of my 
noble and learned friend on the woolsack. The first consideration in 
the case is, I think, this, — and it is one which has not been and could not 
be disputed at the Bar, — that the jurisdiction as to injunctions in cases 
like the present is a jurisdiction to be exercised according to the discre- 
tion of the court of equity. Lord St. Leonards, in the case to which 
reference has been made, speaks of the true mode of exercising that dis- 
cretion, manifestly assuming that the discretion exists, and ought to be 
exercised ; and that being so, the question is not whether it should be 
exercised wildly, indiscreetly, and capriciously, as has been suggested 
in the course of the argument, — at all events against such an exercise a 
very proper protest has been made, — it must be exercised according to 
settled principles and according to the order and practice of courts of 
equity. 

Now we have, I think, established for the purposes of this decision 
the principles in this case by which we ought to abide. In the case of 
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Mollineux v. Powell,^ which contains perhaps the clearest dictum we 
have uixm the matter, two conditions as to the exercise of jurisdiction 
in cases of waste have been very dearlj' pointed out, and one at least 
of those conditions is expressly recognized afterwards in the Irish case 
of Coppinger v. Gubbins.'' Those conditions are that the waste with 
which a court of equity, or your Lordships acting as a coiul; of equity, 
ought to interfere, should be not ameliorating waste, nor trivial waste. 
It must be waste of an injurious character — it must be waste of not 
only an injuiious character, but of a substantially injurious character, 
and if the waste be really ameliorating waste — that is, a proceeding 
which results in benefit and not in injury — the court of equity, and 
your Lordships acting as a court of equity, ought not to interfere to 
prevent it. I think that is perfectly well established. On the other 
hand, if the waste be so small as to be indifferent to the one party or 
the other, — if it be, as has been said by a great authority in our law, 
such a thing as twelvepence worth of waste, a court of equity, and 
your Lordships acting as a court of equity, ought not to interfere on 
account of the triviality of the matter. Now, in my view of the case, 
those principles decide the question so far as this portion of it is con- 
cerned ; for it appears to me that we have here established to the full 
satisfaction of your Lordships, by a series of authorities to which I shall 
not refer, that the waste, to be of any sort of effect with a view to an 
injunction, must be a waste resulting in substantial damage. Your 
Lordships are the judges not only of the propriety of exercising your 
discretion, but of the facts by which the exercise of that discretion 
ought to be regulated. Now with reference in the first place to the 
materiality of the wastes we have in the analogy of proceedings in the 
courts of law a very important guide for the exercise of our equita- 
ble jurisdiction. It is established not only in the case of the Governors 
of the Harrow School v. Alderton,' before Lord Eldon, but in every 
case, that if there be a trial at law, and if the result of such trial is that 
the jury is compelled to give nominal dami^es, such as three farthings 
in that case, the verdict wiU be entered, not for the man who obtained 
the nominal damages, but for the defendant in the ease. It is rather an 
extraordinary jurisdiction, no doubt, — it is an equitable jurisdiction, 
exercised by a court of law, — but it seems to be quite established 
and quite recognized, and being so I think it is impossible to say that 
when we come to exercise our jurisdiction, which is a discretionary 
jurisdiction, we should act upon an}- other principle, or to say that if 
we see that the damage has not really been substantial and impoi-tant, 
we should do that in a court of equity according to our discretion, 
which even in the strictness of a com1; of common law is not done 
because of the reason given. 

I think that the judgment in the court below in the first instance went 
very much upon the view that the waste here had the effect of destroy- 

1 3 P. Wms. 268, n. (F). » 8 J. & Lat. 411. » 2 B. & P. 86. 
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ing the evidence of title. A great deal was said also at the Bar upon 
that subject, and a gi-eat deal certainly was said by the learned judge 
who pronounced the original judgment in this case. Now I cannot 
myself see that there is anything at all in that. I do not think that in 
the particular circumstances of this case there is any interference with 
the evidence of title. You may do what you please with this particular 
building (according to the plans and views of the parties connected 
with it) , and yet not destroy any evidence of title at all. The building 
is to be modified, — is to be improved, — but it is to remain where it was, 
it is to be of the same propoi-tions, it is to have the same position, it is 
to have the same surroundings ; and I cannot see how what is proposed 
to be done would injure or affect the appellant's evidence of title. Inde- 
pendently of that, I think we must take this into account, that, owing to 
the circumstances in which property is now situated in this country, in 
Scotland, and in Ireland, evidence of title of this kind is not at all of 
the same importance as it was in other times and other circumstances. 
When you have an ordnance survey, when you have a registrj' of 
deeds, when you have a system of conveyancing, the value as evidence 
of title, of a place of this sort retaining its particular position, is very 
sensibly diminished. At all events, I see no reason upon that ground 
to hold that there has been any diminution of the evidence of title of 
which the lessor of these premises can properly complain. 

We have heard much comment, on the one side and the other, with 
reference to the length of the term in this case. I do not rely upon that 
as the only circumstance in the case on which the judgment of the Court 
of Appeal should be sustained ; but when, in a case of this sort, we are 
asked to exercise our discretionary jurisdiction, it surelj- is material to 
see that the interest of the individual who is onlj' to come into posses- 
sion of the premises at the end of 900 years is inflnitesiraally small 
compared with the interest of the man who is the tenant, and who, with 
his successors, is to hold the premises all that time, upon whom the 
effect of our exercise of this jurisdiction would be to tie up his hands, 
to destroy their property, and to inflict great damage upon them during 
the course of these many centuries that are yet to come. I think, that 
being so, we have only to say this in addition, that it is scarcely a mat- 
ter of possible controversy here whether or no this change is a beneficial 
change. We have most conclusive evidence that the change will be 
beneficial. We have the most clear evidence that, as the matter stands, 
this old dilapidated store has become useless, I presume, to anj- human 
being. Circumstances have changed ; the necessity for a store of that 
kind has ceased, and the result has been that the store, if it be allowed 
.to continue in its present condition — because the parties are compelled 
to leave it in its present condition — till the end of this term of 999 
years, the whole premises will be utterly valueless ; whereas, upon the 
other side, if you substitute for this store the houses which are contem- 
plated, you double, you treble the security of the landlord, and give him, 
or whoever may live at the end of the term of 999 years, certainly not 
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an injured property tut an improved one. Therefore, inasmuch as the 
waste, if waste there be, is amehorating waste, and the injury to the 
property produced by the waste is not merely trivial but absolutely non- 
existent, it appears to me that upon that ground the judgment of the 
Court below may very fairly be maintained. 

Now there was one case, I think it is the only case, referred to by 
the very able and learned judge who had this matter first before him, 
the case before Lord Romilly to which reference has been made from 
time to time, Smyth v. Carter,^ which would be very strong authority if 
we are to take it as expressing, in the words that are used, the full opin- 
ion of that learned Lord, and an opinion reached with reference to facts 
which have analogy to the facts before your Lordships. But in the first 
place, that was a mere obiter dictum of Lord Romilly. It was in an in- 
terlocutory proceeding. It was without any sort of argument ; and the 
case has, I think, no application to the case before your Lordships, and 
for this important reason, that in that case the observations maj- have 
been applied to the limited interest of a tenant from year to j'ear, 
whereas we have to deal here with the interest of a tenant for 900 
years. The circumstances are wholly difierent, the conditions are 
wholly unlike, and, therefore, the authority does not, in my opinion, 
applj" at aU to the case before us. 

But beyond all that, if the latter words of the dictum, that the land- 
lord has a right to exercise his own judgment and caprice as to whether 
there shall be any change, were to be taken in their literal sense, and 
as applicable to liiis case, the effect would be to make the landlord abso- 
lute arbiter of the fortune, good or ill, of his tenant with reference to 
these premises for a period of 900 years. Now, my Lords, I for one 
should be prepared to exercise the jurisdiction of this House, and say 
that this is not and cannot be the law. Upon this ground I think that 
the judgment may now well be sustained. . . . 

On the whole, I fully concur with my noble and learned friend, that, 
if there be damage in the case, a court of law can deal with that ques- 
tion, and I am quite clear that, our jurisdiction being discretionary, our 
discretion ought to be exercised in refusing the injunction. 

LoED Blackbukn. My Lords, I am of the same opinion. . . . 

Now as to the question of waste, I think that is even still cle§rer. 

The old writ of waste is gone, and we have nothing to do with it now, 
but an action in the nature of waste still exists in the courts of com- 
mon law. It is perfectly clear that in an action of waste you canuot 
recover nominal damages only, you must get real damages. The jurors 
must not find for you unless they think there is substantial and real 
damage. Now, as' to what constitutes real damage, it is clear that in a 
case where jurymen found three farthings they found no damages at all ; 
and in the case of Doe d. Grubb v. Lord Burlington,'' where it was a 
question whether it was waste so as to forfeit a copyhold, the probabili- 

1 18 Beav. 78. 3 5 B. & Ad. 517. 
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ties are that the pulling down of a barn there was not waste, because it 
was a taking down of an old structure which had become practically 
useless, and the act was not an injury to the inheritance at all. But 
even supposing there was an injury, and that there was something for 
which tiiere might be damages recovered, is it obligatory upon a Court 
of Chancery to grant an injunction to prevent it under all circumstances? 
I think not. I think it goes on much the same principles as have been 
mentioned before. I find in that case of Greene v. Cole ^ it is laid down 
that the Court of equity would not interfere and grant an injunction to 
restrain waste where the damages are trivial. Lord Eldon, in the Gov- 
ernors of Harrow School v. Alderton,^ mentioned ttie practice which the 
doTirts of law have established, that they would not enter judgment for 
the defendant where the damages were very small. Blackstone says ' 
twelvepence, but what the value of that twelvepence was you must go 
back to the days of King Richard to ascertain. I suppose it would be 
a larger sum than now, but stiU a small sum. I do not know whether 
stronger words could be used than those of Lord Eldon as to what was 
or was not trivial. That was his view of the matter. In the case Mr. 
Kaj' was referring to,* the jury found it was improving waste, but it was 
held to be waste " notwithstanding the melioration, by reason of the 
alteration of the nature of the thing, and the evidence thereof," and the 
jury gave a verdict accordingly with 100 marks damages, and the Lord 
Chancellor seems to have entertained the suggestion that he might re- 
lieve the defendant from that verdict. What the Lord Chancellor did 
was at the defendant's instance, who had these damages awarded against 
him. The report is rather unintelligible, but it is evident that the Lord 
Chancellor, so far from thinking that the court of equity would be 
bound to grant its aid to enforce proceedings for waste where the prop- 
erty was actually improved, though its nature was altered, entertained 
serious doubt whether he would give relief in such a case. But when 
you come to the later cases, I think they are all uniform, that if the 
waste be something that would improve or would only trivially affect the 
inheritance, the Court will not interfere. Lord Chancellor Sugden, in 
the case in Ireland ^ which has been cited, explains that point, I think, 
very clearly. In the particular case where the waste was, he did grant 
the injunction — and that is intelligible enough — where from inadvert- 
ence in granting a long lease, a lease renewable for ever, mines or some- 
thing of that sort which were not known or thought of were not included 
■ in the lease, and where the landlord could not enter upon the mines be- 
cause he did not reserve the power, the only thing to be done under the 
circumstances was for the lessor and lessee to make an agreement as to 
how they should divide the profits of the mines. That was obviously 

1 2 Wras. Saund. 252. 2 2 B. & P. 86. "8 Com. 228. 

* Greene v. Cole, 2 Wms. Saund. 262, s. 259, n. ; Cole ». Green, 1 Lev. 109, see 
p. 111. 

' Coppinger v. Gubbins, 8 J. & Lat. 397. 
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the right course to take. Now in such a case as that, where the tenant 
chooses to take upon himself to carry away the minerals bodily, it seems 
but right he should not be allowed to do that, and that there should be an 
injunction to prevent it. That was exactly the case before Lord Chan- 
cellor Sugden. It was not, however, a case of a mine of copper ore, 
but was a turbary from which the lessee was cutting the peats and sell- 
ing them at the rate of 300^. or 400Z. a year, and deriving a large reve- 
nue from their sale. It was quite plain that the lessor was entitled to 
say, " You have no right whatever to cut and carry away this turf of 
mine without my consent, and my consent you must pay for, — you must 
make a bargain," and that, I take it, was the ground upon which Lord 
Chancellor Sugden's decision rested. I have no occasion to say whether 
that was right or wrong, but it was intelligible, and very different from 
the present case. Here the whole story shows that if there be waste, 
and I think it very doubtful that a jury would say there had been a real 
substantial damage even to the value of a shilling, the mischief that 
would accrue to the tenant from forbidding him to make this alteration 
would be so very great, and the mischief which could possibly, upon 
any reasonable contemplation of the mattet, accrue to the plaintiff, the 
lessor, would be so very small and remote, that I think that upon that 
gi-ound the Court was quite right in saying that their discretionary power 
to restrain should not be exercised. 

I wiU only say one word about the alteration of evidence of title. I 
can perfectly understand that five or six hundred years ago that was an 
extremely serious matter, that where the evidence of title depended 
entirely upon the memory of witnesses, to change a meadow into a 
wood or a wood into a meadow would have been a serious matter as far 
as regards the evidence "of title. After a few years it might be very 
difficult to trace which had been which. But now-a-days, when there 
are ordnance surveys, and where, as in Ireland, there is a court espe- 
cially deaUng with the titles to estates, giving titles, and where the prop- 
erty is marked out on a map, which map can be identified with the 
ordnance map, — and these maps it may well be supposed will continue 
to exist and may be referred to, to the end of the term, —any damage 
in regard to evidence of title is quite wild and chimerical, or is at least 
merely nominal. I think, if it is put in that way, it would scarcely be 
gravely said that a court of equity should grant an injunction or that 
the Court should act upon the rules of a former time and grant an injunc- 
tion, because of a theoretical absurdity such as a supposed injury to title. 
I think, therefore, upon the whole, that the decision of the Court of 
Appeal was perfectly right, and should be affirmed with costs. 

LoKD Gordon entirely concurred. 

Order of the Court of Appeal in Ireland affirmed, and appeal dis- 
missed with costs. 
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BAKER V. SEBRIGHT. 
Before Sie George Jessel, M. R., November 24, 1879. 

[Reported in 13 Chancery Division, 179.] 

Snt Thomas Gage Saunders Sebright, by his will, dated in 1851, 
devised Ms real estate, including his " Beechwood estate " in Hertford- 
shire, to trustees in fee, in trust for his son, the defendant Sir John 
Gage Saunders Sebright, and his assigns for his life, without impeach- 
ment of waste ; and after his decease in trust for his first and other sons 
successively in tail male, with remainders over. 

The testator died in 1864, whereupon the defendant Sir John G. S. 
Sebright became, under the provisions of the will, equitable tenant for 
life in possession of the Beechwood estate. At that time there was 
standing on the estate a large quantity of very valuable timber, of which 
part was " ornamental," and part had been planted or left for ornament 
and shelter. 

Since he had come into possession of the estate the defendant had 
cut a considerable amount of timber thereon, and sold the same for 
sums amounting to upwards of 21,000^., which, after deducting the cost 
of cutting, he had applied to his own use. 

The plaintiffs, the present trustees of the will, alleged that some of 
the timber so cut and sold by the defendant was ornamental timber, 
and timber planted or left for ornament or shelter, which he, as tenant 
for life, was not entitled to cut ; and they accordingly filed the bUl in 
this action praying (1) that, so far as might be necessary, the trusts of 
the will, so far as the same related to the timber formerly standing and 
then standing on the Beechwood estate, might be carried into execution 
by and under the direction of the Court ; (2) a declaration as to the 
extent of the rights of the defendant Sir John G. S. Sebright, as equi- 
table tenant for life without impeachment of waste under the will, to 
cut timber on the Beechwood estate ; (3) an account of the ornamental 
timber and of the trees planted or left standing for ornament or shelter 
upon the Beechwood estate (if any) which had been felled or sold by 
or under the direction of the said defendant, and also an account of 
the moneys produced by the sale thereof; (4) that the said defendant 
might be ordered to pay to the plaintiffs or into Court for investment 
such sum (if any) as upon the result of the accounts aforesaid ought 
to be so paid, and that all proper directions might be given as to the 
investment and application of the fund ; and consequential relief. 

Sir John G. S. Sebright's eldest and only son, an infant, was made 
co-defendant with his father. 

The defendant Sir John G. S. Sebright, by his answer, admitted that 
the greater part, if not the whole, of the trees felled by him came within 
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the description of ornamental timber, but stated that it had become 
absolutely necessary to fell them for the purpose of thinning out, and 
for the preservation and improvement of other trees of a more orna- 
mental character ; also that many of the trees so feUed had stood in 
such close proximity to the mansion-house and other buildings on the 
estate as to be injurious to the health of their inmates. He further 
stated that he had acted throughout for the permanent advantage of the 
estate and under the advice of surveyors and woodmen of experience ; 
and he submitted that under the cu-cumstances, and having regard to 
the care and precautions which have been taken before any of the tim- 
ber was cut, and to the fact that he was tenant for life without impeach- 
ment of waste, he was entitled to cut all the timber which had been so 
cut by him. He moreover submitted to account if the Court should be 
of opinion that he had exceeded his rights as such tenant for hfe. 

By the decree, dated the 20th of November, 1876, made on the trial 
of the action, it was declared that the defendant Sir John G. S. Sebright, 
as equitable tenant for life without impeachment of waste, was entitled 
to cut all such trees on the Beechwood estate as were fit to be cut, except 
trees planted or left standing by any predecessor in title of the said 
estate for ornament, protection, or shelter : and, the defendant under- 
taking not to cut any of the trees on the Beechwood estate so planted 
or left standing, an inquiry was directed in the following form: "An 
inquiry whether any and what trees planted or left standing b}- any 
predecessor in title of the Beechwood estate or any part thereof for 
ornament, protection, or shelter, had been cut by the defendant Sir 
John G. S. Sebright, and under what circumstances the same were 
cut, and particularly whether any and which of such trees injured or 
impeded the growth of any other trees adjoining or near thereto which 
were of so much importance for the purposes of ornament, protection, 
or shelter, as that the removal of the trees so cut was essential for such 
purposes of ornament, protection, or shelter; and whether any and 
which of such trees cut by the defendant Sir John G. S. Sebright were 
prejudicial to the health of the inmates of the mansion-house, or the 
inmates of any other building on the estate, or interfered with the com- 
fortable enjoyment of the mansion-house or any other building on the 
estate." And an account was directed of the value of any trees im- 
proper! v cut. 

In answer to the first inquiry, the chief clerk certified as to the 
number and description of trees cut by the defendant Sir John G. S. 
Sebright: and that " all the trees so cut were injurious to or impeded 
the growth of other trees adjoining or near thereto which were of so 
much importance for the purposes of ornament, protection, or shelter as 
that the removal of the trees so cut was essential for such purposes of 
ornament, protection, or shelter;" also that no trees planted or left 
standing by any predecessor in title of the Beechwood estate or any 
part thereof for protection or shelter had been cut by the defendant. 

The evidence on the inquiry consisted principaUy of an affidavit by 
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the agent and surveyor of the estate under whose advice the timber in 
question had been cut. The affidavit detailed the circumatances under 
which the timber had been cut, and corroborated the statements in the 
defendant's answer. 

The action now came on upon further consideration, the question 
being whether the defendant Sir John G. S. Sebright had, in cutting 
ornamental timber, been acting within his rights as an equitable tenant 
for life unimpeachable for waste, and was therefore entitled to retain 
the proceeds of such timber for his own use. 

Chitty, Q. C, and Bush, for the plaintiffs. 

Davey, Q. C, and Walter Morshead, for the defendant Sir John G-. S. 
Sebright. We have been unable to find anj' direct authority on the 
point, either in the notes to Garth v. Cotton ^ or elsewhere ; but, on 
principle, we submit that if ornamental timber is cut by a tenant for 
life unimpeachable for waste, honafide for thinning, and for the preser- 
vation and improvement of the remaining ornamental timber, as in the 
present instance, that does not constitute equitable waste, and he is 
therefore not accountable for the profits : Lord Mahon v. Lord Stan- 
hope ; ^ for he is only doing what the Court itself would order to be done : 
Lushington v. Boldero,^ Ford v. Tynte.* So long, then, as the tenant 
for life cuts rightfully his legal rights wUl remain undisturbed. The 
whole foundation of the doctrine of equitable waste is an unconscientious 
or malicious use of the legal power : thus if a tenant for life unim- 
peachable for waste is committing acts destructive to the inheritance, 
or of wanton or malicious mischief, the Court holds that his legal power 
to commit waste is being used unconscientiouslj', and will interfere to 
restrain him : Micklethwait v. Micklethwait,^ Vane v. Lord Barnard,' 
Eolt V. Somerville.' 

[Jessel, M. R. It is singular that there does seem to be no express 
decision on the present point.] 

Bush. The point is touched upon by Mr. Gififard in his arguments in 
Ford V. Tynte.« 

[Jessel, M. R. I see that Mr. Tool, in his work on Waste, says : ° 
" Ornamental timber may also be cut rightfully ;" and then he sa3's," 
" As the equitable restraint upon a tenant for life without impeachment 
of waste is only to prevent him from making an unconscientious use of 
his legal power, there seems to be ground for contending that the prop- 
erty in all timber rightfully cut, whether ornamental or not, vests in 
him in equity as well as at law." "] 

The authorities go to show that so long as the tenant for life does not 
abuse his legal right, a court of equity will not interfere with its exer- 

> 1 Wh. & Tud. L. C, 6th ed. p. 751. 2 8 Madd. 528, n. 

' 6 Madd. 149. < 2 D. J. & S. 127, 129. 

5 1 De G. & J. 504, 524. e 2 Vern. 738. 

' 2 Eq. Gas. Abr. 759. 8 2 D. J. & S. 129, 130. 

9 Page 49. 10 Pagg 50. 

" See Lord Lovat v. Duchess of Leeds, 2 Dr. & Sm. 75, 76, 79. 
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cise. Where ornamental timber has been wrongfully cut by a tenant 
for life without impeachment of waste, it has been held that the proceeds 
belong to the first owner of the inheritance : Butler v. Kynnerslej-,' 
Eolt V. Somerville.^ 

[Jessel, M. E. I see that Mr. Yool remarks in his work on Waste,* 
that in other cases it had been held that the proceeds follow the uses of 
the settlement] 

Chitty, Q. C. In Lowndes v. Norton' the proceeds were held to 
belong to the next tenant for Ufe unimpeachable for waste. But in 
Honywood v. Honywood^ your Lordship held that where timber is cut 
in the course of proper management the proceeds should be invested 
and the income given to the successive tenants for Ufe until there is an 
absolute estate of inheritance. 

But if the tenant for life who has wrongfully cut timber claims the 
proceeds in the character of the next owner of the inheritance, as where 
he has the ultimate remainder in fee subject to intervening contingent 
estates, he is not entitled to any benefit in the money, as he would be 
thereby taking advantage of his own wrong: Williams v. Duke of 
Bolton.^ 

A. Rumsey, for the defendant, the infant remainder-man. 

Jessel, M. R. I wished this point to be discussed, and I regret it has 
not been ai^ed more hostilely than it has been, because the point is 
one of some importance, and does not appear to have been the subject 
of direct decision. 

An equitable tenant for life unimpeachable for waste cut ornamental 
timber, and he alleged that he cut it, not only properh', but beneficially 
for the ornamental timber which remained ; and accordingly an inquiry 
was directed in this form. [His Lordship read it, and continued.] I 
need not trouble m3'self about the last part of the inquirj-, because the 
first part of it has been answered in favor of the tenant for life ; that is, 
in efiect, that the trees which he did cut injured or impeded the growth 
of other trees which were of essential importance for ornament or shelter : 
in other words, he did that which the Court directed to be done in the 
cases of Lushington v. Boldero ' and Ford v. Tj-nte.* It seems that the 
trees cut were of considerable value, and of a value very much in excess 
of the cost of cutting ; that is admitted ; and consequently there was a 
considerable sum arising from the proceeds of the sale of the timber cut 
which went into the pocket of the tenant for life. 

The question I have now to decide on further consideration is, whether 
the equitable tenant for life unimpeachable for waste is entitled to retain 
the proceeds of the timber so cut for his owu use. If he is not, a second 
question arises which otherwise it is not necessary to discuss. 

The point, as I said before, does not appear to have been directly 

1 7 L. J. (Ch.) 150; 8 L. J. (Ch.) 67. ^ 2 Eq. Cas. Abr. 759. 

3 Pages 45, 48. * 6 Ch. D. 139. 

6 Law Rep. 18 Eq. 306. ^ 1 Cox, 72; 3 P. Wms. 268, u. 

1 6 Madd. 149. 8 2 D. J. & S. 127, 129. 
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decided ; but, from the eases I am about to refer to, it seems to have 
been indirectly decided or assumed in favor of the tenant for life ; and 
in deciding it, apparently for the first time, I have no hesitation in say- 
ing that, looking at the principles which have been laid down by the 
Court of Chancery as, so to say, the ground of its interference with the 
tenant for life in respect of what is commonly called " ornamental tim- 
ber," that is, timber planted for ornament or shelter, it is impossible to 
hold that this tenant for life ought to be interfered with at all ; that is 
to say, his rights, such as they would have been had the timber not 
been ornamental, remain unaffected bj' what has occurred. 

The way to look at the matter is this : courts of equity restrained a 
legal tenant for life unimpeachable for waste from committing some 
kinds of waste which are called equitable waste. Why? Because it 
was considered that, though he had legal powers, he was not using them 
fairly — he was abusing them so as to destroy the subject of the settle- 
ment. That was the only ground, as it was said. Sometimes he wa^ 
making an unconscientious use of his powers ; and in fact the first case 
on the subject, the case of Lord Barnard,^ who, to spite the remainder- 
man, took oflFthe roof of Raby Castle, was a very striking case of the 
unconscientious use of those powers. 

It does appear to me that the ground stated for the Court's interfer- 
ence quite represents the true view of the matter. The court of equity 
did interfere by injunction to restrain the act of the tenant for hfe, 
because it was an unconscientious use of his powers ; and therefore, 
unless the court of equity would restrain a tenant for life from doing 
the act, it ought not to deprive him of the proceeds of doing it, if what 
he was doing was not wrongful. The legal result of his act would fol- 
low in the same way as if no such doctrine as equitable waste were 
known : in other words, in the case put, he rightfully cuts the timber ; 
and really it comes to that point. Now if he rightfully cuts the timber, 
it must be plain that that cannot be called an unconscientious use of his 
powers, because he is doing that which not only the Court itself would 
allow, but by established rule will now direct to be done ; and it seems 
to me impossible to say, when he has done that which was neeessarj-, 
so to speak, in order to preserve the remaining timber for the purpose 
for which it was planted, that what he has done was improperly done. 
That does not necessarily refer to decaj-ing timber that may be orna- 
mental, and which the Court may order to be cut on the balance of con- 
venience, since it orders it when the tenant for life is impeachable for 
waste, in the ordinary course of management, and then the proceeds 
are invested for the benefit of the estate. It may be prudent to cut 
timber which is decaying, when to do so is beneficial for all parties, and 
when the Court has them all before it, although there is no absolute 
right to cut it, because it is ornamental timber. As we all know, there 
are oaks and other trees which will decay for centuries and still be orna- 
mental. Therefore what I am saying does not necessarily apply to 

1 2 Vera. 738. 
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decaying timber, but it does apply to a case where the timber cut is 
impeding the growth of what I will call more ornamental timber ; there 
cutting is the right thing to do. 

Now on looking at the authorities (I do not think it is necessary to 
cite many of them) this seems very plain. I will first take the passage 
in the cai-efuUy considered judgment of Lord Justice Turner in Mick- 
lethwait v. Micklethwait,^ where he says : ^ " This doctrine of equitable 
waste, although far too weU settled in this Court to be now in any way 
disturbed, is (it is to be observed) an encroachment upon a legal right." 
I do not much admire that term " encroachment," because almost all the 
doctrines of equity were interferences with a legal right, and that term 
is rather a term of opprobrium when it ought to be a term of praise. 
The interference of courts of equity with legal rights was for the im- 
provement of the law and the furtherance of justice, and therefore to 
say that a doctrine of equity is an " encroachment" on a legal right is 
simply to censure the whole doctrine of equity. 

Then his Lordship says : "At law a tenant for life without impeach- 
ment of waste has the absolute power and dominion over the timber 
upon the estate, but this Court controls him in the exercise of that 
power, and it does so, as I apprehend, upon this ground, that it will 
not permit an unconscientious use to be made of a legal power. It 
regards such an unconscientious use of the legal power as an abuse, 
and not as a use of it. When, therefore, the Court is called upon to 
interfere in cases of this description, it is bound, I think, in the first 
place, to consider whether there are any special circumstances to affect- 
the conscience of the tenant for life, for in the absence of special cir- 
cumstances it cannot be unconscientious in him to avail himself of the 
power which the testator has vested in him." 

It reaUy comes back to this, that the court of equity considers that 
where the testator gives these powers to the tenant for life, he intends 
them to be used fairly. He is not to take the roofs off the houses to 
spite the remainder-man, and not to cut down ornamental timber so as 
to destroy the amenity or beauty of the estate ; but beyond that the 
court of equity does not interfere when he is doing what the settlor 
himself would have done with a view to preserve the beauty of the 
estate, though he obtains a profit. He is not acting unconscientiously. 

I think the same result appears, although not quite so clearly, from 
the case of Ford v. Tynte.' In the first place, let us recollect what the 
case was. It was an appeal by the remainder-men from the order of 
Vice-Chancellor "Wood, authorizing the receiver to cut certain timber 
which was said to be ornamental timber. The order was appealed from 
on the ground that the directions were not in the right form. It was 
said that they were too wide, and the Appeal Court was of that opinion, 
and varied Vice-ChanceUor Wood's order. Now how does the counsel 
for the remainder-men put it? Mr. Giffard's argument is this: "We 
say that if a group of trees is planted or left standing for ornament or 

ilDeG.&J.504 2 1 De G. & J. 524. » 2 D. J. & S. 127. 
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shelter, none of the trees can be felled by a tenant for life except those 
the felling of which will improve others of them." That is, he can fell 
those. That is the argument of the counsel for the remainder-men ; and 
then cases are cited, winding up with Lushington v. Boldero,^ which 
gives the proper form of inquiry. 

Then the counsel for the plaintiff, representing the tenant for life, 
said the remainder-men came too late ; and they took another point, that 
there was no satisfactory evidence that the trees were ornamental. 
Then Mr. Giffard says in reply, " Those trees only ought to be cut the 
removal of which will be beneficial to other ornamental trees, and the 
reference ought to have been in such terms as to secure this." So he 
puts it that what the Court will cut, the tenant for life may cut. That 
is what it comes to. 

In delivering judgment. Lord Justice Turner, after going into the 
matter at considerable length, and saying he thought there must be a 
further inquiry,^ says : " There is not, so far as I can find, any settled 
form of inquiry applicable to all cases of this description, nor do I think 
that there can be ; for the question to what extent ornamental timber 
may be cut, must, as I apprehend, depend upon the cu'cumstances of 
each particular case, and the proper inquiry to be directed must vary 
accordingly." Then he goes into the case before Lord Eldon, and 
makes a special form of inquiry very much in the shape of the inquiiy 
in the case before me. 

Now, looking at those two decisions of Lord Justice Turner, there 
can be no doubt whatever as to his opinion that the tenant for life could 
properly cut that which the Court itself would direct to be cut ; that is, 
the Court would not do anything wrong. The very notion of preserving 
ornamental timber was the creation of the court of equity ; and there- 
fore in directing some portions of the timber to be cut down to save 
the rest, the Court was not contravening its own rules, but carrj-ing 
them out, the intention of the testator being that, not all the ornamental 
timber, but as much of it as possible, should be preserved, consistently 
with allowing the natural growth of the trees, and so far as they would 
not destroy one another. No court of equity or any other court could 
control the operations of nature, and therefore the Court could not say 
that the whole of the ornamental timber should be preserved when the 
trees were growing ao thickly as to destroy one another ; but what it 
could do, and what it does do, is to preserve it as far as possible. 

If the tenant for life has done the same thing, and has only cut such 
of the ornamental trees as impeded the growth of the others, and such 
as were, as between the trees cut and those left standing, the most proper 
to be cut, how can I say he has acted unconscientioush^ or improperly ? 
It seems to me I could not have granted an injunction against his doing 
this if he had shown that what he intended to do was exactly what he 
has done ; and that being so he is entitled to the proceeds. 

I wish to guard myself against it being supposed that if the remain* 

1 6 Madd. 149. 2 2 D. J. & S. 183. 
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der-men had come to the Court before the tenant for life had cut any 
ornamental timber, I should not have granted an injunction. That 
raises a totally different question. Before the tenant for life cuts orna- 
mental timber, it may be that the remainder-man has a right to the pro- 
tection of the court of equity to prevent his doing it improperlj*. The 
tenant for life may say, 1 do not intend to cut anything but what can 
properly be cut ; but the remainder-man can say, If you once cut down 
any of these ornamental trees I cannot put them up again : it may be 
an irremediable mischief; and, on the ground that the Court interferes 
to prevent irremediable mischief, it may be that when a tenant for life 
begins to cut ornamental timber, the Court wUl only allow him to cut 
under its direction and supervision, as in other cases of administration. 
It is not a question merely of his intending to do right ; for, however 
good his intentions, the Court would see, in carrying out the trusts of 
tiie will or settlement, that right was done. 

I am not saying that I should not interfere with a tenant for life who 
professed his intention of doing what was right, unless I was absolutely 
sure that he would do nothing else. I only say this because it might 
be thought, fi-om the observations I have made, that the mere granting 
of the injunction would be a conclusive test as to his right to the pro- 
ceeds. There may be cases where an injunction might be granted in 
which timber might be afterwards cut, and the tenant for life entitled 
to the prooeeds even of timber so cut. 

There will be a declaration that Sir John Sebright is entitled to retain 
the proceeds of the timber cut. 
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